
Disclaimer
This pleading is offered as a sample for educational purposes only.  References to law and rules may not be current or accurate.  Counsel must evaluate whether the pleading has utility in a given case.  I am always happy to try to answer general questions of fellow counsel about law and practice and can be reached via the information below.


Ralph F. Holmes


McLane Middleton


ralph.holmes@mclane.com

(603) 628-1409 (office)


(857) 278-0019 (cell)

STATE OF NEW HAMPSHIRE

BELKNAP COUNTY





SUPERIOR COURT










NO. ____________________

Edmond P. Doe, by and through his Attorney-In-Fact, David Doe
v.

AAA Mortgage Services, Inc.
VERIFIED EX PARTE PETITION FOR TEMPORARY RESTRAINING ORDER, PRELIMINARY AND PERMANENT INJUNCTIVE RELIEF TO 

ENJOIN FORECLOSURE, AND DAMAGES

Petitioner Edmond P. Doe, by and through his attorney-in-fact, David Doe, and by and through his attorneys, McLane, Graf, Raulerson & Middleton, PA, hereby submits this Verified Ex Parte Petition for Temporary Restraining Order, Preliminary and Permanent Injunctive Relief to Enjoin Foreclosure and Damages (the “Petition”) against AAA Mortgage Services, Inc.  Petitioner requests the court enjoin the foreclosure sale scheduled for July 27, 2009 for certain real estate known as _________, Gilford, New Hampshire.  In support of that request, the Petitioner states as follows: 
INTRODUCTION
1. This is an action to enjoin a July 27, 2009 foreclosure sale of the home of Edmond Doe, which is located at _________, Unit B1, Gilford, New Hampshire (the “Property”).  AAA Mortgage Services, Inc. (“AAA”) is attempting to foreclose under a mortgage despite Mr. Doe’s clear homestead right in the Property.  Counsel for Petitioner has made a great number of attempts to negotiate a resolution to this matter with AAA, but AAA has failed to respond.  Because the foreclosure sale is only a few days away, the Court’s intervention on an expedited basis is necessary at this time.
PARTIES
2. David Doe is the attorney-in-fact for Edmond P. Doe.  He resides at _________, Nashua, New Hampshire.  Edmond P. Doe is a citizen of New Hampshire with a residence at _________, Unit B1, Gilford, New Hampshire.  Edmond Doe is currently incarcerated in a federal penitentiary in Pennsylvania.
3. AAA Mortgage Services, Inc. has an address of _________ Forth Worth, Texas 76161.  
4. The property that is the subject of this Petition is located at _________ Unit B1, Gilford, New Hampshire.
JURISDICTION AND VENUE
1. This Court has equity jurisdiction of this Petition pursuant to RSA 498:1 since the Petitioner will suffer irreparable harm if this foreclosure is allowed to proceed.  Ruotolo v. Benjamin Franklin Corporation, 122 N.H. 149 (1982).  In addition, RSA 479:25 (II) grants the Petitioner, as the owner of the Property encumbered by the AAA Mortgage Services, Inc. mortgage, the right to petition the superior court's assistance

5. Venue is proper in Belknap County as the Property is located in the Gilford, New Hampshire.
FACTS COMMON TO ALL COUNTS
A.
The Mortgage on the Property
6. Edmond P. Doe married Deborah H. Doe in 1986.
7. Petitioner and Deborah H. Doe purchased the Property together in 2001.

8. In 2003, the couple refinanced the Property with Fairfield Financial Mortgage Group, Inc. (“Fairfield”).  The mortgage recorded at Book 1906, Page 993 in the Belknap County Registry of Deeds (the “Mortgage”).
9. The Mortgage was assigned to the Respondent by the instrument recorded at Book 2385, Page 550 in the Belknap County Registry of Deeds.  Respondent is the present holder of a mortgage on the Property.

B.
The Homestead Right
10. RSA 480:1 provides that “Every person is entitled to $100,000 worth of his or her homestead, or of his or her interest therein, as a homestead.”  RSA 480:3 further provides that “The owner and the husband or wife of the owner are entitled to occupy the homestead right during the owner's lifetime.”  

11. Thus the statutory homestead right arises by virtue of being a spouse of the person holding legal title to the property and occupying the property as a principle residence.  The homestead right, by statute, is a right to continue occupying the homestead.

12. RSA 480:4 prohibits a homestead right from being taken for payment of debts, subject to limited exceptions, including “the enforcement of mortgages which are made a charge thereon according to law.”  RSA 480:4, III.  The way to make a mortgage a “charge thereon according to law” is by advancing funds though a purchase money mortgage, RSA 480:5-a, or by obtaining a waiver of the homestead right by the holder.  In fact, a refinancing lender must obtain a written homestead waiver signed by the holder.
C.
Petitioner’s Statutory Homestead Right in the Property
13. Although Deborah H. Doe is listed as the only owner of the Property, the couple purchased the Property together in 2001.  In addition, although Ms. Doe is the only grantee listed on the deed to the Property, she was married to Petitioner at that time.  
14. The Property was refinanced with Fairfield in 2003 and at that time, the couple occupied it as their primary residence.  Indeed, Paragraph 6 of the Mortgage confirms the Borrower would be occupying the Property as her primary residence.
15. Even though Petitioner is currently incarcerated, he was occupying the Property as his primary residence immediately prior to his incarceration, and he intends to continue residing at the Property upon his expected release in September 2009.
16. In fact, for some period of time during his incarceration, Petitioner, through David Doe, was regularly sending Deborah Doe money to pay the mortgage, taxes and condominium fees on the Property.  
17. The Mortgage was secured through a refinance, not a purchase money mortgage.  When the Property was refinanced with Fairfield, Petitioner neither signed the mortgage, nor waived his homestead right in the Property in favor of the Mortgage.
18. Accordingly, Petitioner has a homestead right in the Property.
D.
The Foreclosure Sale

19. Beginning in January 2009, counsel for Petitioner has made numerous attempts to contact Respondent and engage in meaningful discussion regarding the issues contained in this Petition.  In particular, Petitioner sent several letters putting Respondent on notice of Petitioners homestead right.  Respondent failed to engage in meaningful discussion or otherwise respond to these attempts.  Indeed, Respondent has never responded, but instead has scheduled a foreclosure sale on the Property.
20. The foreclosure sale on the Property is scheduled for July 27, 2009.
COUNT I

Temporary, Preliminary and Permanent Injunctive Relief

21. All of the preceding allegations are incorporated herein as if fully set forth.
22. As described herein, and in the Petitioner’s Motion for Ex Parte Temporary Restraining Order, filed concurrently with this Verified Ex Parte Petition, the Petitioner is entitled to, and requests, temporary, preliminary and permanent injunctive relief in the form of orders enjoining the Respondent from proceeding with the foreclosure sale of the Property.

23. Petitioner has a statutory “homestead” right to occupy the Property pursuant to RSA 480:3-a.  RSA 480:4 prohibits a homestead right from being taken for payment of debts subject to limited exceptions, none of which apply here.  Therefore, Petitioner’s statutory right to occupy the Property cannot be disturbed by this foreclosure.
24. As a result of the Respondent’s conduct in proceeding with the Foreclosure Sale, unless the Court grants the requested injunctive relief, the Petitioner will continue to suffer irreparable harm.

25. The Petitioner has no complete and adequate remedy at law.
26. To protect his homestead right in the Property, the Petitioner is entitled to immediate injunctive relief enjoining the Foreclosure Sale of the Property scheduled for July 22, 2009.
COUNT II
Violation of RSA 358-A
27. All of the preceding allegations are incorporated herein as if fully set forth.

28. Respondent’s conduct with regard to the Property, the Mortgage, and the Foreclosure Sale, including failing to respond to requests to investigate and discuss Petitioner’s homestead right in the Property and improperly and unreasonably proceeding with the foreclosure despite its notice of Petitioner’s homestead rights in the property, constitutes unfair and deceptive acts in the conduct of trade within this State in violation of RSA 358-A.  

29. Such conduct is a willful or knowing violation of RSA Chapter 358-A.
30. Such wrongful conduct entitles Petitioner to compensatory damages, enhanced compensatory damages, double or treble damages, interest, costs and reasonable attorney’s fees.  All such damages are within the jurisdictional limits of this Court.
WHEREFORE, Petitioner prays, on an ex parte and emergency basis, that this Honorable Court:

A. Enter a temporary restraining order against Respondent enjoining the foreclosure sale scheduled to take place on Monday, July 22, 2009;

B. Schedule a hearing regarding Petitioner’s request for preliminary and permanent injunctive relief;
C. Enter a preliminary and permanent injunction enjoining Respondent foreclosing on the Property;

D. Award Petitioner damages under RSA Chapter 358-A, including double or treble damages, interest, costs and reasonable attorney’s fees.
E. Award Petitioner its attorneys fees, interest and costs allowed by statute or applicable common law; and

F. Grant such further relief as this Honorable Court deems just and equitable.

Respectfully submitted,


Edmond P. Doe, by and through his 

Attorney-In-Fact David Doe
By his attorneys,

McLANE, GRAF, RAULERSON & MIDDLETON







PROFESSIONAL ASSOCIATION
Dated:  July 22, 2009                  
By:__________________________________







Ralph F. Holmes, NH Bar No. 1185







Steven J. Dutton, NH Bar No. 17101







900 Elm Street, P.O. Box 326







Manchester, NH  03105-0326







(603) 625-6464

VERIFICATION
Date:______________


_______________________________







David Doe
STATE OF NEW HAMPSHIRE

COUNTY OF HILLSBOROUGH


Personally appeared David Doe, and swore that the facts contained herein are true to the best of his knowledge and belief.

Date:____________



____________________________







Justice of the Peace/Notary Public
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