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STATE OF NEW HAMPSHIRE

HILLSBOROUGH, SS.
PROBATE COURT

DOCKET NO. _____
Neil Doe, Frans AAA, Viola BBB, Evelyn AAA,

Kim CCC, Sylvia DDD, and Jack Doe
v.

Jane EEE as Trustee for the Dennis J. FFF Revocable Trust of 2005
VERIFIED EX PARTE PETITION FOR TEMPORARY RESTRAINING 

ORDER TO ENJOIN THE SALE OF CERTAIN TRUST PROPERTY
INTRODUCTION

The Petitioners, Neil Doe
, Frans AAA, Viola BBB, Evelyn AAA, Kim CCC, Sylvia DDD, and Jack Doe seek to enjoin the sale of  real property held in a Trust to which they are beneficiaries.  There is a pending sale for the property at a price that does not reflect the fair market value because it fails to account for valuable mineral rights.  The Petitioners do not seek to prevent the sale of the property, but instead seek to temporarily enjoin the sale until such time as the Trustee engages a qualified engineer to properly evaluate the value of the mineral rights.  In support of their Petition, Petitioners state as follows:

PARTIES
1. Petitioner Neil Doe is a resident of the State of New Hampshire, residing at _________, New Ipswich, NH 03071.

2. Petitioner Frans AAA is a resident of the State of New York, residing at _________, Castleton, NY 12033.

3. Petitioner Viola BBB is a resident of the State of New York, residing at _________, Shortsville, NY 14548-8607.

4. Petitioner Evelyn AAA is a resident of the State of New York, residing at _________, Scarsdale, NY 10583.
5. Petitioner Anabella CCC is a resident of the State of Florida with a mailing address of _________, Oviedo, FL 32762.

6. Petitioner Sylvia DDD is a resident of the State of New York, residing at _________, Yorktown Heights, NY 10598.

7. Petitioner Jack Doe is a resident of the State of Alaska, residing at View Drive, _________, Eagle RDennis, AK 99577.

8. Respondent Jane EEE is the Trustee of the Dennis J. FFF Revocable Trust of 2005, a revocable trust formed under the laws of the State of New Hampshire.  Jane EEE is a resident of the State of New Hampshire, residing at _________, New Ipswich, NH 03071.
JURISDICTION AND VENUE

9. Jurisdiction is proper in this Court pursuant to RSA 547:3, I, which provides that the Probate Court has exclusive jurisdiction of, inter alia, the interpretation and construction of trusts, and the appointment, removal, surcharge and administration of trustees of trusts.  This Court has jurisdiction over the ancillary matters pursuant to RSA 547:3-l.
10. Hillsborough County is the appropriate venue for this action because the real property at issue is located there.
ALLEGATIONS COMMON TO ALL COUNTS

11. Petitioners are beneficiaries to the Dennis J. FFF Revocable Trust of 2005 (the “FFF Trust”), which holds among its assets a 70 acre farm located at _________, New Ipswich, New Hampshire (the “Farm”). Exhibit C.
12. On or about December 23, 2008 the beneficiaries were advised that the Trustee of the FFF Trust, Jane EEE (the “Trustee”), would be closing on the sale of the Farm during the week of December 29, 2008.

13. Counsel for the Trustee has represented that the sale price of the Farm is to be $1,015,000.

14. On information and belief, the actual value of the Farm is substantially greater due to the mineral rights attached to the property.

15. The appraisal that the Trustee relied on to set the sale price failed to account for the mineral rights 

16. On information and belief, based on conversations with Counsel for the Trustee the appraisal upon which the Trustee established the sale price did not account for the valuable mineral rights attached to the Farm.  The appraisal therefore substantially undervalues the fair market value of the Farm..

17. The Trustee is aware of the mineral rights attached to the Farm and that sand and gravel have been extracted and sold from the Farm for several years.

18. The Trustee owes duties of loyalty and prudent administration to the beneficiaries of the Trust.  These duties require that she conduct due diligence when disposing of any trust property.  Due diligence in this case requires that any appraisal of the fair market value of the Farm account for the valuable mineral rights attached to the farm.
19. In light of the substantially undervalued appraisal, Petitioners notified the Trustee through their counsel that they object to the pending sale.
20. Petitioners are entitled to protect their interests in the sale of the Farm.  Those interests will be substantially harmed if the pending sale is permitted to proceed over their objection.  Should the sale be allowed to proceed, the Petitioners stand to lose up to two thirds of their proportionate share of the fair market value of the farm.
COUNT I

Temporary Restraining Order
21. Paragraphs 1 through 20 are restated and incorporated herein by reference.
22. The Trustee will breach her duties of loyalty and prudent administration if she proceeds with the sale of the Farm at a price based upon an appraisal that substantially undervalues the Farm. 

23. The true fair market value of the Farm can only be determined upon the evaluation of the valuable mineral rights attached to the property by a qualified engineer.
24. The pending sale of the Farm should be enjoined until such time as the Trustee has engaged a qualified engineer to conduct such evaluation.

WHEREFORE, Petitioners respectfully request that this honorable Court:

a. Order the Trustee to engage a qualified engineer to determine the value of the mineral rights attached to the Farm;

b. Enjoin the Trustee from selling the Farm in the absence of obtaining an accurate appraisal of the fair market value of the Farm that includes the value of the mineral rights;

c. Enjoin the Trustee from selling the Farm for less than the fair market value of the property as identified by the accurate appraisal;

d. Order the Trustee to pay Petitioners’ attorney’s fees and costs for bringing this motion; and 

e. Order such other and further relief as the Court deems just.

 Respectfully submitted,

Neil Doe, Frans AAA, Viola BBB, Evelyn AAA, Kim CCC, Sylvia DDD, and Jack Doe





By their Attorneys,






McLANE, GRAF, RAULERSON & MIDDLETON,






PROFESSIONAL ASSOCIATION

Date:  
December ____, 2008

By:_____________________________






       Ralph F. Holmes NH Bar # 1185






       Darrell J. Chichester NH Bar # 17666






       900 Elm Street, P.O. Box 326






       Manchester, NH  03105-0326


I have contributed this pleading to NHAJ’s online form file in the hope that members might find it of use.  I am happy to try to be of assistance if you have questions.  I can be reached at 628-1409 and ralph.holmes@mclane.com.  I encourage you to please donate your pleadings to our online form file.  To maximize the value of this important  benefit, all of us need to participate.


/s/ Ralph


Ralph F. Holmes


McLane, Graf, Raulerson & Middleton, PA


Box 326


Manchester, NH 03105-0326
� Petitioner Neil Doe submits an affidavit verifying the facts alleged in this petition, which is attached as Exhibit A.


� Petitioners submit a Memorandum in Support of the Request for Ex Parte Relief, which is attached as Exhibit B.
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