
Disclaimer
This pleading is offered as a sample for educational purposes only.  References to law and rules may not be current or accurate.  Counsel must evaluate whether the pleading has utility in a given case.  I am always happy to try to answer general questions of fellow counsel about law and practice and can be reached via the information below.


Ralph F. Holmes


McLane Middleton


ralph.holmes@mclane.com

(603) 628-1409 (office)


(857) 278-0019 (cell)

STATE OF NEW HAMPSHIRE

ROCKINGHAM, SS.                                                                                        PROBATE COURT

DOCKET NO. ____

Henry W. Doe, III, as Trustee and Beneficiary of the AAA Charity Trust and Tammy W. Doe as Beneficiary of the AAA Charity Trust

v.

James R. BBB, CCC Management Company, Inc., DDD Realty Trust, EEE Realty Trust, FFF Realty Trust, GGG Realty Trust, HHH Realty Trust, BBB Family Trust, III Materials, Inc., and JJJ Construction Company, Inc. 

VERIFIED EX PARTE PETITION TO ATTACH

Petitioners, Henry W. Doe, III, a/k/a Terry Doe as Trustee and Beneficiary of the AAA Charity Trust
  (“AAA”) and Tammy Doe (referred to collectively herein as the “Does”) as Beneficiary of AAA, petition for permission to make the following attachments in a civil action, returnable November 4, 2008:  

Category of Property to Be Attached
	Respondent
	Real 

Estate
	Other
	Amount of Attachment



	James R. BBB

	All real estate

Located in the State of New Hampshire


	Bulky article attachment pursuant to RSA 511:23 of all titled assets in the possession of the Respondent and within the judgment of this Court including, but not limited to, all equipment of the Respondent’s businesses located at 2 ____Road, Stratham, New Hampshire, and ____ Road, Nottingham, New Hampshire
Trustee process of all funds and accounts at any bank or business, including amounts held by Citizens Bank and True North Development, LLC.
	$1.7 Million


	CCC Management Company, Inc.
	All Real Estate located in the State of New Hampshire


	Bulky article attachment pursuant to RSA 511:23 of all titled assets in the possession of the Respondent and within the judgment of this Court including, but not limited to, all equipment of the Respondent’s businesses located at 2 ______ Road, Stratham, New Hampshire, and ____ Road, Nottingham, New Hampshire

Trustee process of all funds and accounts at any bank or business, including amounts held by Citizens Bank and True North Development, LLC.

	$1.7 Million

	JJJ Construction Company, Inc.


	All Real Estate located in the State of New Hampshire


	Bulky article attachment pursuant to RSA 511:23 of all titled assets in the possession of the Respondent and within the judgment of this Court including, but not limited to, all equipment of the Respondent’s businesses located at ____ Road, Stratham, New Hampshire, and _____ Road, Nottingham, New Hampshire

Trustee process of all funds and accounts at any bank or business, including amounts held by Citizens Bank and True North Development, LLC.
	$1.7 Million

	III Materials, Inc.
	All Real Estate located in the State of New Hampshire


	Bulky article attachment pursuant to RSA 511:23 of all titled assets in the possession of the Respondent and within the judgment of this Court including, but not limited to, all equipment of the Respondent’s businesses located at _________ Road, Stratham, New Hampshire, and _________ Road, Nottingham, New Hampshire

Trustee process of all funds and accounts at any bank or business, including amounts held by Citizens Bank and True North Development, LLC.

	$1.7 Million

	DDD Realty Trust
	All Real Estate located in the State of New Hampshire


	Bulky article attachment pursuant to RSA 511:23 of all titled assets in the possession of the Respondent and within the judgment of this Court including, but not limited to, all equipment of the Respondent’s businesses located at _______ Road, Stratham, New Hampshire, and ______ Road, Nottingham, New Hampshire

Trustee process of all funds and accounts at any bank or business, including amounts held by Citizens Bank and True North Development, LLC.
	$1.7 Million

	HHH Star Realty Trust
	All Real Estate located in the State of New Hampshire


	Bulky article attachment pursuant to RSA 511:23 of all titled assets in the possession of the Respondent and within the judgment of this Court including, but not limited to, all equipment of the Respondent’s businesses located at _________Road, Stratham, New Hampshire, and ______ Road, Nottingham, New Hampshire

Trustee process of all bank or investment accounts at any bank or institution in the State of New Hampshire, including but not limited to all accounts at Citizens Bank.


	$1.7 Million

	FFF Realty Trust
	All Real Estate located in the State of New Hampshire


	Bulky article attachment pursuant to RSA 511:23 of all titled assets in the possession of the Respondent and within the judgment of this Court including, but not limited to, all equipment of the Respondent’s businesses located at ________ Road, Stratham, New Hampshire, and ____ Road, Nottingham, New Hampshire

Trustee process of all funds and accounts at any bank or business, including amounts held by Citizens Bank and True North Development, LLC.
	$1.7 Million

	EEE Realty Trust
	All Real Estate located in the State of New Hampshire


	Bulky article attachment pursuant to RSA 511:23 of all titled assets in the possession of the Respondent and within the judgment of this Court including, but not limited to, all equipment of the Respondent’s businesses located at ___________ Road, Stratham, New Hampshire, and ________ Road, Nottingham, New Hampshire

Trustee process of all funds and accounts at any bank or business, including amounts held by Citizens Bank and True North Development, LLC.

	$1.7 Million

	GGG Realty Trust
	All Real Estate located in the State of New Hampshire


	Bulky article attachment pursuant to RSA 511:23 of all titled assets in the possession of the Respondent and within the judgment of this Court including, but not limited to, all equipment of the Respondent’s businesses located at _________ Road, Stratham, New Hampshire, and _________Road, Nottingham, New Hampshire

Trustee process of all funds and accounts at any bank or business, including amounts held by Citizens Bank and True North Development, LLC.

	$1.7 Million

	BBB Family Trust
	All Real Estate located in the State of New Hampshire


	Bulky article attachment pursuant to RSA 511:23 of all titled assets in the possession of the Respondent and within the judgment of this Court including, but not limited to, all equipment of the Respondent’s businesses located at _________ Road, Stratham, New Hampshire, and __________Road, Nottingham, New Hampshire

Trustee process of all funds and accounts at any bank or business, including amounts held by Citizens Bank and True North Development, LLC.


	$1.7 Million



In support of this Petition, Petitioners certify the following facts to establish probable cause for the right to recover, and the amount thereof:

Petitioners’ Will Likely Prevail On Their Claims
1. As a result of a recent forensic accounting, which is still ongoing, Petitioners have discovered that Respondent, James R. BBB (“BBB”) and the entities he controls (the “BBB Entities”) have, through financial manipulation, self dealing, and fraud divested what is expected to amount to millions of dollars belonging to AAA, which had advanced funding for BBB’s real estate development ventures.  A copy of the trust instrument establishing AAA is attached as Exhibit A.  
2. Below is a chart setting forth the relationships of AAA and the BBB Entities and the projects in which they are involved:  
	Entity
	Trustee
	Beneficiary
	Ownership
	Management
	Involvement

	AAA Charity Trust
	CCC Management Company, Inc. 

	Tammy & Terry Doe
	N/A
	N/A
	Funding for all projects 

	CCC Management Company, Inc.
	NA
	N/A
	BBB Family Trust
	James R. BBB President/CEO
	Trustee of AAA (funding source) and BBB-owned trusts which own the real estate developments

	DDD Realty Trust
	CCC Management Company, Inc.
	BBB Family Trust
	N/A
	N/A
	Owner-developer of Durham and Nottingham Projects

	EEE Realty Trust
	CCC Management Company, Inc.
	BBB Family Trust
	N/A
	N/A
	Owner-developer of Nottingham Project

	FFF Realty Trust
	CCC Management Company, Inc.
	BBB Family Trust
	N/A
	N/A
	Owner-developer of Nottingham Project

	GGG Realty Trust
	CCC Management Company, Inc.
	BBB Family Trust
	N/A
	N/A
	Owner-developer of Nottingham Project

	HHH Realty Trust
	CCC Management Company, Inc.
	BBB Family Trust
	N/A
	N/A
	Owner-developer of Stratham Project

	JJJ Construction Company, Inc.
	N/A
	N/A
	BBB Family Trust
	James R. BBB President/CEO
	Construction Company

	III Materials, Inc.
	N/A
	N/A
	DDD Realty Trust
	Jim BBB President/CEO
	Construction Company


3. Until September 5, 2008, CCC Management Company, Inc. served as trustee of AAA and owed its beneficiaries, the Does, the following duties:
a. The duty of utmost care;

b. The duty of prudence;

c. The duty to carry out the terms of the Trust;

d. The duty of loyalty;

e. The duty of honesty; 
f. The duty to incur only costs that are reasonable in relation to the trust property, the purposes of the trust, and the skills of the trustee;
g. The duty to protect Trust property;

h. The duty not to delegate;

i. The duty not to commingle Trust assets;

j. The duty not to attack the Trust; 

k. The duty not to conspire with another fiduciary to breach its duties;

l. The duty not to self-deal;

m. The duty to account;

n. The duty to inform and report;
o. The duty to seek judicial review of its conduct;

p. The duty of impartiality;

q. The duty to use its special skill and expertise;
r. The duty to resign and seek the appointment of a qualified replacement; and
s. The duty to keep precise, complete, and accurate records.

See RSA 564-B:8 et seq.

4. The Parties agreed to the following business arrangement:

a. The Does would make contributions to AAA;

b. AAA, under the control of BBB through CCC, would then loan funds to the BBB Entities to fund real estate development projects;
c. BBB would not enrich himself or his family from proceeds from the loans; and 
d. BBB and AAA would share equally in the profits realized from each project.
See Affidavit of Henry W. Doe, III attached as Exhibit B.  
5. As a matter of law, BBB is personally liable for the acts and omissions of CCC, a corporation which he controlled and which served as trustee of AAA and five other BBB-controlled trusts.  Corporations, which are creatures of statute, “may not be organized [under the Business Corporation Act] for the purpose of . . . the business of a trust.”  RSA 293-A:3.01(b).  CCC is not qualified as a trust company under RSA Chapter 392.  All actions taken by BBB for CCC were ultra vires and without protection of the limitations of liability of the corporate form.  

6. As a result of a preliminary analysis of available financial documents by Albert P. Stowe, CPA, whose affidavit is attached hereto as Exhibit C, Petitioners have discovered that BBB engaged in systematic diversion of AAA’ funds loaned for development projects and outright fraud.  Among the more outrageous instances are the following:
a. BBB, through CCC, JJJ, and HHH Star charged AAA approximately $500,000 for construction of a road paid for by someone else.
b. BBB, through CCC, JJJ, HHH Star, and III, charged AAA for work that pre-dated the project billed, a hunting club membership for BBB, life/business coaching for BBB, charitable contributions to BBB’s church, and preparation of JJJ’ tax returns, all under the guise of previously unallocated “project” costs;

c. BBB, through the BBB Entities, charged AAA for third-party invoices, marked up at various rates over the original invoice amounts, including invoices for legal work. For example, three identified charges against the Nottingham project for invoices from the law firm of ______________-, for the months of April, May and June 2004 were marked up 20% over the original invoiced amounts; and
d. BBB, through CCC and Still JJJ, charged AAA for the time of their employees at rates that were marked up more than two times the actual salaries paid to those employees.  For example, Judith A. ____________was employed as the bookkeeper for JJJ and CCC.  Her hourly rate for the period of January through October of 2006 was $24.  Inexplicably, however, Still JJJ and CCC billed her time to the Nottingham and Durham projects at a rate of $55 per hour.  
7. Contemporaneous with this pleading, Petitioners have filed a Petition for Accounting, Declaratory Relief, and Money Damages, which is incorporated herein by reference.  As supported by the attached Affidavits and other documents, the Petitioners are likely to succeed on the merits of their claims for breach of trust, breach of contract, conspiracy, veil piercing, deceptive trade practices (RSA 358-A), fraud, unjust enrichment and negligence.  The Petitioners seek recovery of their actual damages, restitution, treble damages under RSA 358-A, and enhanced compensatory damages, as well as attorneys’ fees and costs.

8. As set forth in Accountant Stowe’s attached Affidavit, AAA’ losses on account of Respondents’ conduct are expected to exceed $1.7 million. 
The Respondents Do Not Have Sufficient Assets to Pay the Petitioners’ Damages 
9. There is substantial danger that the property sought to be attached will be damaged, destroyed, concealed or removed from the state and placed beyond the attachment jurisdiction of the Court within the meaning of RSA 511-A:8, I in light of the following:

a. BBB has advised the Does that he has no assets or funds and as a result must abandon the work of the BBB Entities;
b. BBB, through counsel, in emails and other correspondence, attached hereto as Exhibit D, has confirmed BBB’s poor financial condition and that he is at risk of filing for bankruptcy;

c. Because BBB and the BBB Entities are likely indebted to other creditors, it is essential that the Petitioners secure their claims in whatever equity remains before other creditors perfect attachments;

d. Because BBB and/or the BBB Entities are at risk of filing for bankruptcy, as confirmed by counsel’s email, see Exhibit D, it is essential that Petitioners serve their attachments as soon as possible in order to be protected against the 90-day voidable preferences rule in bankruptcy.  11 U.S.C. § 547(b).
Notice to Respondents’ Counsel
10. Counsel for Petitioners has not notified Respondents’ counsel in light of the fact that Respondents’ counsel would be duty bound to notify Respondents and attachments are sought on bank accounts which are, as of this filing, liquid.  There is a substantial likelihood that upon receiving notice Respondents would remove the funds from the accounts over which Petitioners seek trustee process.
VERIFICATION

I, Henry W. Doe, III, certify that I have read the above Petition to Attach and that all of the statements are true to the best of my knowledge, information and belief.

______________________________

Henry W. Doe, III
STATE OF NEW HAMPSHIRE
COUNTY OF HILLSBOROUGH

Personally appeared before me, the above-named individual who made oath that the above statements are true to the best of his knowledge and belief.

Dated:  October ______, 2008

__________________________________



Justice of the GGG/Notary Public 



My commission expires: ______________

Respectfully submitted,

henry w. Doe, iii as Trustee and 

Beneficiary of the AAA CHARITY 

TRUST and TAMMY DOE as Beneficiary 

of the AAA CHARITY TRUST





By their Attorneys,






McLANE, GRAF, RAULERSON & MIDDLETON,






PROFESSIONAL ASSOCIATION

Date:  
October ____, 2008

By:_____________________________






       Ralph F. Holmes NH Bar # 1185






       Darrell J. Chichester NH Bar # 17666






       900 Elm Street, P.O. Box 326






       Manchester, NH  03105-0326






       Telephone:  (603) 625-6464

NOTICE TO DEFENDANTS


YOU ARE HEREBY NOTIFIED THAT THE COURT HAS AUTHORIZED THE ABOVE ATTACHMENT TO SECURE ANY JUDGMENT OR DECREE THE PLAINTIFF MAY OBTAIN.  YOU HAVE THE RIGHT TO ASK TO HAVE THE ATTACHMENT REMOVED, AND TO HAVE A HEARING.  IF YOU DO WISH TO MAKE SUCH A REQUEST AND HAVE A HEARING, YOU SHOULD FILE A WRITTEN REQUEST DETAILING YOUR OBJECTIONS TO THE ATTACHMENT WITH THE CLERK WITHIN FOURTEEN DAYS AFTER SERVICE OF THIS NOTICE ON YOU.  IF YOU FAIL TO FILE SUCH A REQUEST WITHIN THAT PERIOD OF TIME, YOU WILL BE DEEMED TO HAVE WAIVED YOUR RIGHT TO A HEARING WITH REFERENCE TO THE ATTACHMENT, BUT NOT WITH REFERENCE TO THE MERITS OF THE PLAINTIFF'S CLAIM.  







____________________________, Clerk

ORDER

__________  
The Petitioner is granted permission to make the above attachments 



within _____ days.

__________  
The Petition to Attach is denied.

Date:
_____________________
_______________________________________






Justice


I have contributed this pleading to NHAJ’s online form file in the hope that members might find it of use.  I am happy to try to be of assistance if you have questions.  I can be reached at 628-1409 and ralph.holmes@mclane.com.  I encourage you to please donate your pleadings to our online form file.  To maximize the value of this important  benefit, all of us need to participate.


/s/ Ralph


Ralph F. Holmes


McLane, Graf, Raulerson & Middleton, PA


Box 326


Manchester, NH 03105-0326
� The name “AAA Charity Trust” is a misnomer, as it is not a charity trust.  Thus, this matter does not require the involvement of the Director of Charitable Trusts as a party.





�  From February 11, 1992 to August 20, 2008, CCC was sole trustee of AAA.  From August 20, 2008 to September 5, 2008, CCC and _________, CPA (then investigating BBB’s activities) served as co-trustees.  On September 5, 2008, CCC resigned as trustee of AAA.  On September 19, 2008, Henry Doe, III was appointed a co-trustee.  On October 9, 2008, Accountant Stowe resigned and will continue the forensic accounting.  Mr. Doe is now the sole trustee.  Mr. Doe and his wife have at all times been the beneficiaries of AAA.
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