
Disclaimer
This pleading is offered as a sample for educational purposes only.  References to law and rules may not be current or accurate.  Counsel must evaluate whether the pleading has utility in a given case.  I am always happy to try to answer general questions of fellow counsel about law and practice and can be reached via the information below.


Ralph F. Holmes


McLane Middleton


ralph.holmes@mclane.com

(603) 628-1409 (office)


(857) 278-0019 (cell)

STATE OF NEW HAMPSHIRE

HILLSBOROUGH, SS.
SUPERIOR COURT

Northern Division

Doe, LLC

____________
Manchester, NH 03102
v.



AAA





Diane R. BBB


d/b/a BBB Institute of Therapy

____________


____________



Bedford, NH 03110



Manchester, NH 03102



(Trustee Defendant)

Citizens Bank

875 Elm Street

Manchester, NH 03101

VERIFIED PETITION FOR EX PARTE 

ATTACHMENT AND TRUSTEE PROCESS

The Plaintiff, Doe, LLC d/b/a The ____________ Group (“CTF”), seeks permission to make the following attachments pursuant to RSA 511-A and RSA 512 without prior notice to the Defendants in a Civil Action returnable the first Tuesday in October, 2009.

Category of Property to Be Attached
	Name of Defendant
	Real Estate
	Other
	Amount of Attachment

	AAA
d/b/a BBB Institute of Therapy
	All real estate in the State of New Hampshire in which Defendant has an interest, including but not limited to certain real property located at River Road, Bedford, NH and ______ Street, Manchester NH.
	All personal property located in the State of New Hampshire in which Defendant has an interest.
	       $45,000.00

	AAA
d/b/a BBB Institute of Therapy
	
	Trustee Process of all bank or investment accounts at any New Hampshire bank or institution, including but not limited to accounts at Citizens Bank.
	       $45,000.00

	Diane R. BBB
	All real estate in the State of New Hampshire in which Defendant has an interest, including but not limited to certain real property located at ________, Bedford, NH and ______, Hampton, NH.
	All personal property located in the State of New Hampshire in which Defendant has an interest.
	        $45,000.00

	Diane R. BBB
	
	Trustee Process of all bank or investment accounts at any New Hampshire bank or institution, including, but not limited to accounts at Citizens Bank.
	$45,000.00


The Plaintiff certifies the following facts in support of probable cause of their right to recover damages, in the amount thereof:
1. In support of this Petition, CTF refers the Court to the Writ of Summons CTF files contemporaneously herewith and incorporates herein by reference against the Defendants.
2. On or about March 13, 2007 AAA, entered into an agreement with CTF in which CTF provided financing to AAA by purchasing certain accounts receivables.

3. Specifically, on or about March 13, 2007, Diane R. BBB, as President of AAA, executed the Terms and Conditions for Purchasing Accounts Receivable (Form No. A96.07) on behalf of AAA.  A copy of the Terms and Conditions for Purchasing Accounts Receivable is attached as Exhibit 1 to the Writ of Summons.

4. Consistent with the Terms and Conditions for Purchasing Accounts Receivable executed by the parties, CTF purchased from AAA between July 15, 2008 and September 13, 2008 certain accounts receivable totaling $93,249.00 (together the “Accounts Receivable”).

5. The sale of the accounts receivable were each evidenced by Purchase Orders (Form No. 76.16) signed by Jeanette Taylor on behalf of CTF and Offer to Sell/Agreements (Form No. A76.13) executed by Diane R. BBB on behalf of AAA and; (ii) an Irrevocable Notification of Sale (Form No. 76.14).  Copies of the Purchase Orders and Offer to Sell/Agreements for each transaction are attached as Exhibit 2 to the Writ of Summons.

6. On or about March 13, 2007, Diane R. BBB executed a Personal Guaranty and Subordination (“Guaranty”) wherein she personally and unconditionally guaranteed the full and punctual payment of the obligations under the Offer to Sell/Agreement and the Terms and Conditions for Purchasing Accounts Receivable.  A copy of the Guaranty is attached as Exhibit 3 to the Writ of Summons.
7. Consistent with the parties’ agreements, CTF made payment to AAA
8. Pursuant to the Offer to Sell/Agreements, the Terms and Conditions for Purchasing Accounts Receivable and the Purchase Orders, the Accounts Receivables were to be paid by AAA in the event that the customers did not pay.

9. The customers have failed to pay to CTF all outstanding obligations under the Accounts Receivables.
10. As a result, all Defendants are liable for all outstanding Accounts Receivables plus interest and costs of collection including attorneys’ fees and other expenses incurred by CTF to collect.
11. The amount due and owing is $37,672.43 plus interest and costs of collection including attorneys’ fees and other expenses incurred by CTF to collect.

12. Based upon the foregoing and the facts alleged in the Writ of Summons filed contemporaneously herewith, there is a substantial likelihood that CTF will recover judgment against each of the defendants in an amount equal to or greater than $45,000, especially if this matter is contested and goes to trial. 
The Plaintiff asserts that the requested ex parte attachment is justified on the following grounds:
13. Pursuant to RSA 511-A:8, exceptional circumstances exist that require an attachment in advance of notice to the Defendants.
14. The amount due and owing is $37,672.43 plus interest and costs of collection including attorneys’ fees and other expenses incurred by CTF to collect.  Upon information and belief, unless the Plaintiff is granted an attachment, there is a likelihood that the assets of the Defendant will be insufficient to satisfy any judgment obtained by the Plaintiff in this case.  

15. On information and belief, all Defendants have insufficient liquid assets to satisfy any judgment obtained by Plaintiff CTF in this case.  There is no adequate remedy at law to compensate CTF in the event the assets to which the defendants have actual or equitable title are removed, transferred or sold.
16. Plaintiff is seeking attachments of bank accounts.  The subject funds are highly transferable and almost impossible to trace.  If Defendants are given advance notice of this petition, the attachment, if granted, will have no value as the Defendants will almost certainly deposit the funds in the interim in out-of-state banks beyond this Court's attachment jurisdiction.

17. The facts set forth above constitute exceptional circumstances justifying the requested attachments, pursuant to RSA 511-A:8(I) and (V).

WHEREFORE, CTF respectfully requests that this Honorable Court:

A. Grant CTF permission to make attachments, including attachments through trustee process, in the amount of $45,000.00 against AAA and Diane BBB on an ex parte basis; and

B. Grant CTF such other and further relief as the Court deems just and equitable.

Respectfully submitted,

DOE, LLC 






d/b/a THE INTERFACE FINANCIAL GROUP






By their Attorneys,






McLANE, GRAF, RAULERSON & MIDDLETON,






  PROFESSIONAL ASSOCIATION

Date: ______________    

By:__________________________________






   Ralph F. Holmes, Esq., NH Bar No. 1185






   Steven J. Dutton, Esq., NH Bar No. 17101






   900 Elm Street, P.O. Box 326






   Manchester, New Hampshire 03105






   Telephone (603) 625-6464

VERIFICATION
Date:
____________________

By:_______________________________________







Title:
Member, Doe, LLC 








d/b/a The Interface Financial Group

STATE OF ________________

COUNTY OF ______________


Personally appeared Jeannette Taylor, and swore that the facts contained herein are true to the best of her knowledge and belief.

Date:____________



____________________________







Justice of the Peace/Notary Public

ORDER


The Petition to attach is denied.


The Plaintiff is granted permission to make the foregoing ex-parte attachment(s) and shall complete service on the Defendants within __________ days.

Dated: ______________   


__________________________________







Justice, Master, Referee

NOTICE TO DEFENDANTS


YOU ARE HEREBY NOTIFIED THAT THE COURT HAS AUTHORIZED THE ABOVE ATTACHMENT TO SECURE ANY JUDGMENT OR DECREE THAT THE PLAINTIFF MAY OBTAIN.  YOU HAVE THE RIGHT TO ASK TO HAVE THE ATTACHMENT REMOVED, AND TO A HEARING.  IF YOU DO WISH TO MAKE SUCH A REQUEST AND TO HAVE A HEARING, YOU SHOULD FILE A WRITTEN REQUEST, DETAILING YOUR OBJECTIONS TO THE ATTACHMENT, WITH THE CLERK OF COURT, WITHIN 14 DAYS AFTER SERVICE OF THIS NOTICE ON YOU.  IF YOU FAIL TO FILE SUCH A REQUEST WITHIN THAT PERIOD OF TIME, YOU WILL BE DEEMED TO HAVE WAIVED YOUR RIGHT TO A HEARING WITH REFERENCE TO THE ATTACHMENT, BUT NOT WITH REFERENCE TO THE MERITS OF THE PLAINTIFF'S CLAIM.






________________________________, Clerk

I have contributed this pleading to NHAJ’s online form file in the hope that members might find it of use.  I am happy to try to be of assistance if you have questions.  I can be reached at 628-1409 and ralph.holmes@mclane.com.  I encourage you to please donate your pleadings to our online form file.  To maximize the value of this important  benefit, all of us need to participate.


/s/ Ralph


Ralph F. Holmes


McLane, Graf, Raulerson & Middleton, PA


Box 326


Manchester, NH 03105-0326
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