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STATE OF NEW HAMPSHIRE

ROCKINGHAM, SS.
SUPERIOR COURT

                                                                                                              Docket No.      
     
v.

     
and

     

      PROPOSED 

FINDINGS OF FACT AND RULINGS OF LAW

NOW COMES the plaintiff,       (“     ”), by and through his attorneys, McLane, Graf, Raulerson and Middleton, Professional Association, and respectfully requests that this Honorable Court make the following Findings of Fact and Rulings of Law:

PROPOSED FINDINGS OF FACT

      (“     ”) was a real estate services firm which, among other things, provided real estate brokerage services in Maine, New Hampshire and elsewhere in the United States.

      indicates on its 2004, 2005 and 2006 tax returns that its business is “Other Activities Related to Real Estate” (IRS Business Code Number 531390), and not simply “Offices of Real Estate Agents & Brokers” (IRS Business Code Number 531210).  See Trial Exhibits 8-10.

On each of its corporate tax returns for the tax years 2004, 2005 and 2006,       indicates that its corporate address and principal place of business is Boulevard, Portland, Maine.
  Id.
1.       (“     ”) was the sole principal, manager and decision maker of      .

      was the president and sole officer of      .
  Trial Exhibit 6, p. 8; Trial Exhibit 7, p. 8.

2.       Trust, with an address of      , is the sole shareholder of      .  See Trial Exhibits 8-10.        is the sole trustee of the       Trust and his children are the beneficiaries.

      charged and retained a $67,976.56 commission to       based on the signing of a potential lease by a third party,      , of property       owned in Newington.  Trial Exhibit 11.

3. The       lease provided that it would not take effect if       could not reasonably secure the permits and other approvals it needed to operate its business in       building.

At the time       invoiced      ,       knew that       expected that his fee would be returned if the       deal fell through.  In fact,       testified that he had a conversation with       in which       told him just that.

      paid Charlene Jordan, a real estate agent who worked on the      /      deal, a commission/fee for work on the deal.  Upon paying her,       had Jordan sign a letter indicating that she “[agrees] to return to       the commission received on March 15, 2004 in the amount of $4,248.54 if the Tenant does not receive its approvals and the Lease on Newington is terminated.”  Trial Exhibit 2.

In addition, on March 16, 2004,       wrote to the co-broker on the      /      deal and indicated that he was “holding the co-broke commission in escrow pending the Tenant receiving its approvals.”  Trial Exhibit 3.

4.       ended the lease before taking possession of       building.

5.      , however, refused to return the commission fee to      .

      filed a Writ of Summons on December 20, 2004 alleging breach of contract and quantum meruit with regards to       retention of the commission fee.

Despite full knowledge beginning on March 15, 2004 that       was claiming to be entitled to the return of the fee,       and       did nothing to assure that there would be sufficient funds to pay the claim.

Although       indicated to his co-broker and to       that the fee from the      /      deal would be set aside and “escrowed,” and even represented in February 2006 that the monies were in escrow (although he explained that this was not a real estate escrow),       allowed the disputed funds to be liberated from the company.

6.       corporate tax return for the tax year 2004 shows the following:

A.       indicates that its corporate address and principal place of business is Portland, Maine.

      had total assets of $180,800;

B.       spent $81,616 in advertising;

C.       made property distributions to its shareholder,       Trust, totaling $107,621;

D.       paid $139,429 in officer compensation to      , the sole officer of the company;

E.       paid $104,897 in salaries and wages to employees of the company;

      separately paid $80,583 to       for commissions and deducted that amount as an expense on its tax return;

F.       paid $282,880 in commissions to other agents of the company, who worked as independent contractors, including Charlene Jordan and Daniel Coyne;

G.       owned a 2003 BMW X5, worth $66,793; and

      deducted an accrued theft loss of $44,879.

See Trial Exhibit 8.

7.       corporate tax return for the tax year 2005 shows the following:

      indicates that its corporate address and principal place of business is Boulevard, Portland, Maine.

A.       had total assets of $215,600;

B.       spent $68,012 in advertising;

C.       paid $440,009 in officer compensation to      , the sole officer of the company;

      paid $69,369 in salaries and wages to employees of the company;

D.       paid $263,640 in commissions to agents of the company, who worked as independent contractors, including Charlene Jordan and Daniel Coyne;

      deducted an accrued theft loss of $45,338; and

E.       indicates that it was reimbursed $75,774 for insurance or other reimbursement relating to the theft loss;

See Trial Exhibit 9.

8.       corporate tax return for the tax year 2006 shows the following:

      indicates that its corporate address and principal place of business is 450 Baxter Boulevard, Portland, Maine.

A.       total assets were reduced to $0;

B.       had ordinary business income of $108,931;

      paid $156,818 in officer compensation to      , the sole officer of the company;

C.       paid $61,940 in salaries and wages to employees of the company;

      paid $142,784 in commissions to agents of the company, who worked as independent contractors, including      ;

See Trial Exhibit 10.

The “Statement of Revenues & Expenses – Income Tax Basis” for the year ending December 31, 2006 prepared by       accountant, Thomas, for       clarifies that all of the officer compensation went directly to       and not to any other individual or entity.  Specifically, this “Statement” recasts       compensation so that he it reflects him receiving $56,497 in “Officer Compensation Expense” (Line 6010) and $100,321 in “Commissions – John” (Line 6705).  Exhibit 6, Attachments to Interrogatory No. 19.  These amounts total $156,818, which is the exact amount listed as officer compensation on       2006 tax return.  Id.
      incorporated his new company on February 21, 2006, just a few months before the trial against       was set to begin.  He created the new name for this company by simply dropping the “Brokers” moniker and named his new entity       (“     ”).

      new business is located in the same place.  It had the same phone number.  It had an identity of employees.  The only difference is that its name is slightly different, although it still retains the       moniker, i.e., he now calls his business      , Inc. as opposed to      .

      named his company       because he did not want to divest himself of the goodwill of      .

9.       is the sole principal, manager and decision maker of      .  See Trial Exhibit 7, p. 15.

10.       is the president and sole officer of      .  Id.
     , like      , is in the business of providing real estate services, including brokerage services and development services.

      employs the same administrative assistant that       formerly employed.

11.       sons,      , still work for      .

12.       corporate tax return for the tax year 2006 shows the following:

      indicates that its corporate address and principal place of business is the same Portland, Maine address that       used;

A.       notes that its business is “Real Estate Broker”;

      lists its “Business activity code number” as ________ which is “Other Activities Related to Real Estate.”  This is the same “Business activity code number” as       lists on its return for the tax years 2004, 2005 and 2006;

B.       had ordinary income of $211,470;

      had total assets of $164,442, with $53,592 in accumulated depreciation;

C.       did not note any compensation to officers;

D.       paid $122,653 in salaries and wages to employees of the company;

E.       paid $369,772 in commissions and fees; and

      purchased an Audi with a value of $71,755 which it put into service on December 12, 2006.

See Trial Exhibit 12.

Although       claimed that he formed       because wanted to increase his development work after his       customers suggested that he do so, there was no legal reason why       could not have transitioned into this business.

It is, in fact, apparent by       admission that       clients had been the clients of      .

13. On March 26, 2006, shortly after       formed his new entity,       moved to continue its trial.

14.       obtained a jury verdict for the amount of his commission fee on June 7, 2006.

      ceased       operations in the summer of 2006.

15.       filed an appeal on June 30, 2006, but never filed a brief or otherwise pursued the appeal.

      never paid its judgment to      , but instead filed bankruptcy on December 17, 2007.

16. The only creditors, other than      , are       counsel’s former law firms and       captive trust, the       Trust.

Although       claims that       was forced to file bankruptcy because during 2005,       discovered that its bookkeeper, _________, had embezzled a total of $196,000 from the company, this embezzlement occurred throughout the time period of 2001 through 2005, a period in which       was clearly profitable and paid $736,256 in officer compensation alone to      .  Moreover,       thereafter amended its tax returns to reflect this theft loss prorated over the four prior four years, and its tax returns reflect that it was reimbursed, at least in part, for this loss.

      changed the name of       to FICG prior to putting the company into bankruptcy because he valued the name       and did not want the bankruptcy filing to tarnish that valuable goodwill.  

PROPOSED RULINGS OF LAW

“New Hampshire courts do not hesitate to disregard the fiction of the corporation when circumstances would lead to an inequitable result.”  Terren, 134 N.H. 635, 640 (1991).

17. The Court can pierce the corporate veil and assess individual liability, “where the corporate identity has been used to promote an injustice or fraud” or when circumstances would otherwise lead to an inequitable result.  LaMontagne Builders Inc. v. Bowman Brook Purchase Group, 150 N.H. 270, 275 (2003); see also Terren v. Butler, 134 N.H. at 639.

18. “The doctrine of piercing the corporate veil is an equitable remedy, and therefore, is particularly within the province of the trial court.”  Id. at 274 (quoting Terren, 134 N.H. at 640.

19. “This doctrine allows plaintiffs to pierce the corporate veil to place the liability of the corporation at the feet of one or more of its principals.”  Terren, 134 N.H. at 640

20. The Court can “disregard the corporate fiction that the corporation is independent of its stockholders and treat the stockholders as the corporation’s ‘alter egos.’”  Norwood Group Inc. v. Phillips, 149 N.H. 722, 724 (2003).  

21. Findings that a party breached a promise to pay or made a promise to pay with no intention of fulfilling the promise are sufficient to pierce the corporate veil.  LaMontagne Builders, 150 N.H. at 275.  

22. Similarly, the substantial depletion of corporate assets in the face of potential liability is sufficient evidence to pierce the corporate veil.  Terren, 134 N.H. at 640.  (finding that where a corporation continued to distribute its assets at a time when several claims had been made against it supported piercing the corporate veil).

      knew       had a claim to the almost $68,000       commission beginning in March of 2004, yet       caused       to distribute approximately $736,256 in officer compensation to himself.

      suggested no possible legitimate explanation for the distributions to himself that rendered the company insolvent.

      also made distributions to its shareholder,       Trust and paid for       to drive a BMW X5.

The timing and circumstances of       depletion of       assets, forming his new corporation with virtually the same name (     ), involved in the same line of business (real estate services, including brokerage and development), and the subsequent bankruptcy filing of       (under a different name) all lead to a finding that       was an alter ego of      .

     , as the sole manager and decision maker for       and      , moved the corporate assets of       to himself, his trust and/or his new company,      .

      has “used the corporate identity to promote an injustice or fraud” in order to avoid paying the debt       owed to      .  Allowing       to hide behind the new corporate identity of      , after he rendered       insolvent, in order to evade paying       judgment obtained in this Court would lead to an inequitable result.

23.       is therefore personally liable for       debt under New Hampshire’s “alter ego theory.”

24.       is therefore entitled to judgment against       and       in the amount of sixty-eight thousand dollars ($68,000.00), plus interest and costs and attorneys fees.

25. Under the New Hampshire Fraudulent Transfer Act, “[a] transfer made … by a debtor is fraudulent as to a creditor, whether the creditor's claim arose before or after the transfer was made … if the debtor made the transfer … [w]ith actual intent to hinder, delay, or defraud any creditor of the debtor.” RSA 545-A:4, I(a).

26. A “debtor” is a person who is liable on a claim.  See RSA 545-A:1, VI.  

27. A “creditor” is a person who has a claim.  See RSA 545-A:1, III.  

28. A “claim” means a right to payment, whether or not the right is rendered to judgment, liquidated, unliquidated, fixed, contingent, matured, unmatured, disputed, legal, equitable, secured or unsecured.  See RSA 545-A: 1, VII.

29. To prevail under RSA 545-A:4, I(a), a present or future creditor must establish by clear and convincing evidence that a debtor made an asset transfer with the actual intent to hinder, delay, or defraud its creditors.  Dahar v. Jackson (In re Jackson), 318 B.R. 5, 7 (D.N.H. 2004), aff’d 459 F.ed 117 (1st Cir. 2006).

30. A debtor’s actual intent can be inferred from the facts and circumstances surrounding the transfer.  Id.

31. RSA 545-A:4 sets forth a non exclusive list of eleven factors, or “badges of fraud,” that may be considered in determining the debtor’s actual intent.  RSA 545-A:4, II; In re Coffey's Case, 157 N.H. 156, 178  (2008)  (“As debtors will rarely admit an intent to hinder, delay or defraud a creditor, courts have long considered objective ‘badges of fraud’ in determining the existence of fraudulent intent.”); see also In re Marrama, 445 F.3d 518, 522 (1st Cir. 2006) (“[I]n certain cases, circumstantial evidence may be sufficiently potent to establish fraudulent intent beyond hope of contradiction.”). While “[t]he presence of a single badge of fraud may spur mere suspicion, the confluence of several can constitute conclusive evidence of an actual intent to defraud, absent ‘significantly clear’ evidence of a legitimate supervening purpose.” In re Coffey's Case, 157 N.H. at 178 (citing Max Sugarman Funeral Home, Inc., 926 F.2d 1248, 1254-55 (1st Cir. 1991)).

32. Specifically, RSA 545-A:4, II, provides that in determining actual intent to hinder, delay or defraud, consideration may be given, among other things, to whether:

(a)  The transfer or obligation was to an insider;

(b)  The debtor retained possession or control of the property transferred after the transfer; 

(c)  The transfer or obligation was disclosed or concealed;

(d)  Before the transfer was made or the obligation was incurred, the debtor had been sued or threatened by suit;

(e)  The transfer was of substantially all the debtor's assets;

(f)  The debtor absconded;

(g)  The debtor removed or concealed assets;

(h)  The value of the consideration received by the debtor was reasonably equivalent to the value of the asset transferred or the amount of the obligation incurred;

(i)  The debtor was insolvent or became insolvent shortly after the transfer was made or the obligation was incurred;

(j)  The transfer occurred shortly before or after a substantial debt was incurred; and

(k)  The debtor transferred the essential assets of the business to a lienor who transferred the assets to an insider of the debtor.

RSA 545-A:4, II.

33. These badges of fraud constitute circumstantial evidence from which a court can logically infer the fraudulent intent of the debtor.  In re Jackson, 318 B.R. at 8.  They are non-exclusive and any relevant factors may be considered.  Id.  

34. While “[t]he presence of a single badge of fraud may spur mere suspicion, the confluence of several can constitute conclusive evidence of an actual intent to defraud, absent ‘significantly’ clear evidence of a legitimate supervening purpose.”  In re Coffey’s Case, 157 N.H. 178.

35.       was a “creditor” to       within the meaning of the New Hampshire Uniform Fraudulent Transfer Act.  RSA 545-A:1, III (creditor is a “person who has a claim”).

36.       is an “insider” within the meaning of the New Hampshire Uniform Fraudulent Transfer Act.  RSA 545-A:1, VII.

37.       is an “insider” within the meaning of the New Hampshire Uniform Fraudulent Transfer Act.  RSA 545-A:1, VII.

38.       trust,       Trust, is an “insider” within the meaning of the New Hampshire Uniform Fraudulent Transfer Act.  RSA 545-A:1, VII.

39.       transfer of approximately $736,256 in officer compensation to       between 2004 and 2006 reflects intent by       to hinder       ability to collect on the obligation.  See RSA 545-A:4, II(a).

40.       transfer of approximately $107,621 in shareholder distributions to       trust,       Trust, in 2004 reflects intent by       to hinder       ability to collect on the obligation.  See RSA 545-A:4, II(a).

41.       sale of the BMW X5, an asset of      , to      , reflects intent by       to hinder       ability to collect on the obligation.  See RSA 545-A:4, II(a).

42.       transfer of its assets to      , including office space, furniture, computers, personally property, telephone lines, and other office equipment reflects intent by       and       to hinder       ability to collect on the obligation.  See RSA 545-A:4, II(a).

43. The level of control       retained over       property and assets after the transfer reflects intent by him to hinder       ability to collect on the obligation. See RSA 545-A:4, II(b). 

44. The timing of the transfer of       property and assets, and the timing and circumstances of the formation of      , reflect intent by       and       to hinder       ability to collect on the obligation.  See RSA 545-A:4, II(d).

45. The transfer of all or substantially all of       property and assets occurred after       debt was incurred to reflect an intention by       and       to hinder       ability to collect on the obligation.  See RSA 545-A:4, II(j).

46. The existence of a financial obligation by       to       throughout the time of the transfers by which       depleted       assets and rendered it insolvent reflect an intent to hinder       ability to collect on the obligation.  See RSA 545-A:4, II(d), (j).

47.       and       conduct in transferring all or substantially all of the assets of       and rendering       insolvent was fraudulent under New Hampshire Uniform Fraudulent Transfer Act, RSA 545-A, as to      .

48.       is therefore entitled to judgment against       and       in the amount of sixty-eight thousand dollars ($68,000.00), plus interest and costs and attorneys fees.

49. The Superior Court has the authority to award attorneys’ fees to a litigant who has been forced to “seek judicial assistance to secure a clearly defined and established right, which should have been fully enjoyed without such intervention…”  Keenan v. Fearon, 130 N.H. 494, 502 (1988) (quotations omitted); see also Tabor v. Westmoreland, 140 N.H. 613, 616 (1996).

50. Attorney's fees may be awarded “where litigation is instituted or unnecessarily prolonged through a party's oppressive, vexatious, arbitrary, capricious or bad faith conduct . . . [or to] those who are forced to litigate against an opponent whose position is patently unreasonable.” Clipper Affiliates v. Checovich, 138 N.H. 271, 278 (1994) (quotations and citations omitted).

51. One of the best examples of       bad faith is the ruse he has attempted to perpetrate relating to the payment of officer compensation by      .  In complete derogation of his obligations under Superior Court Rules,      , for the first time at trial, revealed conversations he says he had with his accountants more than a week and a half prior to trial in which he claims he learned that the compensation       paid to officers was paid to others in addition to him.  Incredibly,       testified at trial that, completely opposite to common sense, the overwhelming factual evidence, and, most importantly, his own sworn interrogatory answers, independent contractor agents were officers of       and received officer compensation.  

52. In support of this revelation,       points to his 2005 in which he claims that Schedule C shows that he did not receive the full $440,009       paid to officers in 2005.  Officer compensation from      , however, would not show up in Schedule C of his 1040 tax form because that Schedule reflects “Profits or Loss From Business.”  Officer compensation which       received from       would be reflected as W2 income from the company.  See I.R.C. § § 3402, 6051; see also Form W-2 Instructions.  All       2005 personal tax return shows is that       has either committed tax fraud, deferred his officer compensation from      , or diverted the income from       to another nominee such as his captive trust.

53.       is entitled to his attorneys’ fees and costs against       and      .        was forced to bring this action in order to enforce his judgment he received in this Court solely because of       wrongful conduct.  Further,       and       continued this litigation unnecessarily and prolonged this litigation through bad faith, oppressive, vexatious, arbitrary, and capricious conduct.

Respectfully submitted,







     






By       attorneys,
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PROFESSIONAL ASSOCIATION

Dated:





By:
_____________________________







Scott H. Harris, Esquire, NH Bar # 6840







900 Elm Street, P.O. Box 326







Manchester, NH 03105-0326







Telephone:  (603) 625-6464

Certificate of Service
I hereby certify that on this ___ day of            , I served the foregoing Proposed Findings of Fact and Rulings of Law by mailing copies thereof by first class mail, postage prepaid to opposing counsel,      .
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Scott H. Harris


I have contributed this pleading to NHAJ’s online form file in the hope that members might find it of use.  I am happy to try to be of assistance if you have questions.  I can be reached at 628-1459 and scott.harris@mclane.com.  I encourage you to please donate your pleadings to our online form file.  To maximize the value of this important benefit, all of us need to participate.


/s/ Scott


Scott H. Harris


McLane, Graf, Raulerson & Middleton, PA


Box 326


Manchester, NH 03105-0326

� Although             counsel attempted to argue that the address fields on the tax returns do not specify “corporate address and principal place of business,” the IRS instructions are explicit and       and         tax returns were professionally prepared.


� Although during trial             , for the first time, tried to argue that, in direct contradiction to his sworn interrogatory answers, he is not the only officer of          , his testimony is not credible and not supported by the facts.               , despite being the sole principal and manager of       , was not aware who else might be an officer and suggested that perhaps independent contractors hired by               might be officers along with him, even though those individuals were paid commissions or wages that are deducted by the company on its tax returns on other lines.  As set forth in more detail in             Post Trial Memorandum, the Court should disregard this self serving testimony because it is in direct contradiction to his prior sworn discovery responses, is not supported by any facts, including the tax returns entered into evidence, is nonsensical and is contrary to the documentary evidence introduced during trial.


� Defendants argued at trial that the address did not reflect a representation that it is the company’s principal place of business.  The instructions for IRS form 1120S clearly state, however, that the address listed shall be “the address of the corporation’s principal office or place of business. 


� Undersigned has asked             to execute authorizations to the IRS to allow them to secure the actual              returns and related filing to be able to show with clarity that              last minute revelation was in fact false testimony.  This would require only                  signature and would quickly reveal the truth of the matter.          has refused.
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