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Jane EEE as Trustee for the Iver J. FFF Revocable Trust of 2005

MEMORANDUM IN SUPPORT OF EX PARTE 
PETITION FOR TEMPORARY RESTRAINING ORDER
I. Introduction

Petitioners seek injunctive relief to enjoin the Trustee of the Iver J. FFF Revocable Trust of 2005 (the “Trust”), Jane EEE (the “Trustee”), from proceeding with the sale of certain trust property.  The Petitioners are beneficiaries of the Trust and believe that the sale price of the property is substantially below fair market value because the appraisal upon which it is based failed to account for valuable mineral rights.  Should the sale be allowed to proceed the Petitioners will be irreparably harmed.
II.
Factual Background

The Parties to this matter are currently in dispute over the validity of the Trust and the proper distribution of the assets held under the Trust.
  The Trust holds several valuable assets including a 370 acre farm located at _________, New Ipswich, New Hampshire (the “Farm”).  On or about December 23, 2008, the Trustee through her Counsel advised the Petitioners’ counsel that the Farm was to be sold with the closing to occur during the week of December 29, 2008.  The sale price was set at $1,015,000, based on an appraisal that failed to account for valuable mineral rights attached to the Farm.

An assay was performed approximately eight to ten years ago at the request of an independent contractor seeking to purchase the property at the time.
  The evaluation then determined that the approximate volume of the sand and gravel available for extraction from the property is about 5,000,000 cubic yards.  On August 19, 2008, the engineering firm North American Reserve by telephone verbally confirmed the value of the minerals is approximately $0.50 per cubic yard or a total of about $2.5 million.  Since that time approximately 100,000 cubic yards of material have been removed and sold.  The Trustee is aware of the mineral rights attached to the Farm and that materials had been removed and sold from the farm.  Notwithstanding this knowledge, the Trustee failed to ensure that the price of the Farm was based on a fair market value appraisal that accounted for the value of the mineral rights attached to the property.  Petitioners’ counsel advised the Trustee’s counsel that in light of the undervalued appraisal, the Petitioners object to the sale under the current terms.
III.
Discussion
A party seeking immediate injunctive relief must demonstrate: (1) that it will suffer irreparable injuries if the relief requested is not granted; (2) that it has a likelihood of success on the merits; (3) that the harm sought to be prevented is greater than any harm which respondent might suffer if the relief is granted; and (4) that the granting of the injunction is in the public interest.  See, e.g. Unifirst Corp. v. City of Nashua, 130 NH 11, 14, 15 (1987); New Hampshire Donuts v. Skipitaris, 129 NH 774, 779 (1987).  This Court may grant an ex parte temporary restraining order upon a clear showing from the facts set forth in the Petition "that immediate and irreparable injury will result to the applicant before the adverse party or his attorney can be heard in opposition and … the applicant or the applicant's attorney certifies to the court in writing the efforts which have been made to give the notice" to the opposing party or the opposing party's attorney.  Superior Court Rule 161(a).  Accord UniFirst Corp., 130 N.H. at 14.  The Petitioners meet these requirements.
A.
Petitioners Will Suffer Irreparable Harm In the Absence of the Requested Relief
There is substantial evidence that the current sale price for the pending sale of the Farm is far below the fair market value. As discussed above, the Trustee’s price failed to take into account the mineral rights attached to the property.  A prior assay of the property demonstrates that the mineral rights attached to the property have a potential value of up to $2.5 million. Based on this information, Petitioners believe that the actual fair market value is potentially three times greater than the price that will be realized if the current sale is allowed to proceed.  As a result, each Petitioners’ share of the sale proceeds will be merely one third of what it should be.  
The Petitioners are prepared to file suit to hold the Trustee liable for the deficiency if the sale is allowed to proceed over their objection.  Nevertheless, it is unlikely that the petitioners would be able to recover the full deficiency of potentially $2 million or greater from the Trustee.  Therefore, should the sale proceed under the current price, the Petitioners will be left without a meaningful remedy at law and thus will be irreparably harmed.  Moreover, counsel for the Trustee has advised that the closing is likely to occur on December 31, 2008, rendering the need for the requested relief immediate.
B.
Petitioners are Likely to Succeed on the Merits
The Trustee owes each beneficiary the duties of loyalty and prudent administration.  RSA 564-B:8-802 & 804.  These duties require that the Trustee, in disposing of any trust assets, conduct appropriate due diligence.  In setting the price for the sale of the Farm the Trustee relied on an appraisal that failed to account for the mineral rights attached to the property.  On information and belief, the Trustee knew of the valuable mineral rights attached to the property.  Indeed, the Trustee had also served as the settlor’s attorney-in-fact prior to his death and was aware that gravel and sand were actively extracted from the property and sold.  

In the exercise of her fiduciary duties, the Trustee must obtain a current assay of the property in order to accurately determine the value of the mineral rights and ensure that value is properly reflected within the sale price.  The Trustee’s failure to ensure such rights are accounted for represents a breach of her fiduciary duties.  Thus, the evidence demonstrates that the Trustee held certain fiduciary duties, that she will breach those duties by allowing the sale to proceed under its current terms and that the breach of those duties substantially will harm the Trust beneficiaries.  Based on all of the above, the Petitioners are likely to succeed on the merits.
C.
The Harm Sought to be Prevented is Greater than any Potential Harm to Respondent
As discussed above, should the sale of the Farm be allowed to proceed under the current sale price the Petitioners will be without a meaningful remedy at law.  On the other hand, should the relief requested be Granted the Trustee will suffer no harm.  Indeed, the Trustee, who is also a beneficiary under the Trust, will only benefit from the relief requested because she will avoid being subject to further litigation to recover the deficiency from the undervalued sale of the Trust property.  The Petitioners are not intending to block the sale of the Farm altogether.  Rather, they simply seek to have the true faire market value of the property reflected within the sale price.  Therefore, they wish to delay the sale until the actual fair market value is determined.  Such relief is sought on an ex parte basis due to the impending sale, which is likely to occur on December 31, 2008 in the absence of the requested relief.
D.
Granting this Petition is in the Public Interest
It is in the public interest to protect trust beneficiaries from the breaches of a Trustee’s fiduciary duties and uphold the purpose of the trusts from which they benefit.  The granting of this Petition will Protect the Trust beneficiaries in this matter and further the public interests of ensuring Trustees adhere to their fiduciary duties, as well as protecting the integrity of trusts in general.
E. Notice to Respondents’ Counsel
The Petitioners have attempted to reach an agreement with Respondent to delay the pending sale of the Farm so that they may reach an agreement to obtain an accurate appraisal of the property and adjust the sale price to reflect the actual fair market value.  Petitioners’ attempts have been unsuccessful.  Counsel for Petitioners has notified Respondent’s counsel of their intention to file this motion.  Counsel for Respondent did not assent to this Petition.
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� The Petitioners, who are also beneficiaries under the Estate of Iver J. FFF, are currently gathering information regarding the establishment of the Trust and intend to challenge the validity of the Trust.   Invalidation of the Trust will only enhance the rights of the Petitioners as the property at issue would be distributed under the Estate of Iver J. FFF, under which the Petitioners enjoy greater rights.


� Iver FFF informed Petitioner, Winslow Doe, of the assay prior to his death.  Petitioners have attempted to obtain a copy of the resulting report but have not yet been able to secure a copy.
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