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Ralph F. Holmes


McLane Middleton


ralph.holmes@mclane.com

(603) 628-1409 (office)


(857) 278-0019 (cell)

STATE OF NEW HAMPSHIRE

Rockingham County                                                                                                                      Superior Court

No___________
Jules R Doe
v. 

Stephen C. AAA
and 

BBB, NA., 

Trustee Defendant

TRUSTEE DEFENDANT BBB'S

 EX PARTE EMERGENCY
MOTION FOR ISSUANCE OF CAPIAS

NOW COMES Trustee Defendant BBB, N.A. ("BBB") and states as follows: 
1. The Court must issue an ex parte capias writ in order to protect the parties from the risk that Defendant Stephen C. AAA ("AAA") will flee the jurisdiction with the property, if any, wrongfully removed from his BBB safe deposit box in violation of this Court's Order of May 1, 2007 (the "Deposit Box Order").

2.  To address AAA' violation of the Deposit Box Order, this Court on May 22, 2007 issued "Order Granting Ex Parte Emergency Motion for Temporary Restraining Order and Preliminary Injunction Against Defendant Stephen C. AAA" whereby the Court ordered AAA to appear for a deposition at the court on May 25, 2007 and to produce to undersigned counsel any and all materials removed from the safe deposit box so that they could be delivered to the sheriff for safekeeping (the "Deposition Order").

3. To ensure that AAA would honor the Deposition Order, the following steps were taken:

a. By letter dated May 22, 2007, a Notice of Deposition for the deposition of AAA was sent by facsimile and mail to counsel for AAA and other counsel, Exhibit A;
b. By letter dated May 23, 2007, a copy of the Deposition Order along with a subpoena for his deposition was forwarded by facsimile and mail to counsel for AAA and other counsel, Exhibit B;

c. On May 24, 2007, Attorney Cheryl Deshaies of undersigned's office made abode service upon AAA of a certified copy of the Deposition Order, a subpoena, and a witness fee, Exhibit C; and
d. On May 24, 2007, Thomas Nickels, a private investigator engaged by undersigned, made in-hand service upon AAA of a certified copy of the Deposition Order, a subpoena, and a witness fee, Exhibit D.
4. Notwithstanding his actual receipt and notice of the Deposition Order and subpoena, AAA did not appear for the deposition.

5. AAA has flagrantly violated both the Deposit Box Order and the Deposition Order and shown contempt for the Court and its Orders.

6. Plaintiff alleges on basis not known, that the contents removed by AAA from the safe deposit box were highly valuable.  AAA is at substantial risk for fleeing the state and removing  himself and the removed property, if any, beyond the jurisdiction of the Court in further violation and contempt of the Court's Order.  Once he has fled, the other parties and the Court will effectively be without remedy to address AAA' violations of the Court's Orders.
7. The only way to ensure that this Court's Orders are honored is to issue a capias writ for the arrest of AAA.  Upon his arrest, a hearing can be promptly held.

8. Given that AAA' counsel would have a duty to notify his client  of the filing of this motion, a substantial risk exists that AAA would flee the jurisdiction if this pleading was filed with notice to other counsel.  Under the extraordinary circumstances of this case, proceeding ex parte is appropriate and essential. 
9. A Proposed Order is attached as Exhibit D. 
WHEREFORE, Trustee Defendant BBB, NA requests that this Court enter an Order effective immediately substantially in the form of the attached proposed order attached as Exhibit D:

A. Ordering the Sherriff of Rockingham County and other law enforcement officials of the State of New Hampshire immediately to arrest Stephen C. AAA and place him in confinement pending further order of Court; 

B. Ordering that, upon the confinement of Stephen C. AAA, a hearing shall be promptly be held before this Court to address the following:

a. Whether AAA shall be held in contempt of Court for violation of the Deposit Box and Deposition Orders;

b. The identity of any property removed by AAA from the BBB safe deposit box and actions by AAA or anyone else respecting such property since its removal; and
c. Other matters appropriately presented to the Court for consideration; and
C. Grant such other relief as is just. 






Respectfully submitted,







McLANE, GRAF, RAULERSON & 







MIDDLETON, PROFESSIONAL ASSOCIATION







By Its Attorneys,

Dated:  May 25, 2007



By:_______________________________________







      Ralph F. Holmes, Esquire


Cheryl C. Deshaies, Esquire







      900 Elm Street


                



      P.O. Box 326







      Manchester, NH  03105-5650







      (603) 645-6464

AFFIDAVIT


I, Ralph F. Holmes, on oath depose and say that the facts set forth in the foregoing Ex Parte Emergency Motion for Temporary Restraining Order and Preliminary Injunction are true to the best of my knowledge and belief.

Dated:  May 21, 2001


       ______________________________________







       Ralph F. Holmes, Esquire

STATE OF NEW HAMPSHIRE

HILLSBOROUGH COUNTY


Subscribed and sworn to this ____ day of May 21, 2007, before me,







       ______________________________________







       Notary Public / Justice of the Peace

CERTIFICATE REGARDING SERVICE

For the reasons set forth in the body of this pleading, copies have not been provided to counsel of record.  






     _______________________________________







     Ralph F. Holmes, Esquire
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