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STATE OF NEW HAMPSHIRE

ROCKINGHAM, SS.
PROBATE COURT

Henry W. Doe, III, as Trustee and Beneficiary of the AAA Charity Trust and Joan W. Doe as Beneficiary of the AAA Charity Trust

v.

James R. BBB, et al.

No. ___________
MOTION TO COMPEL PRODUCTION OF 
JAMES AND DEBRA BBB’S ACCOUNTING RECORDS
NOW COME Petitioners, by and through their attorneys, McLane, Graf Raulerson and Middleton, Professional Association and move to compel Respondents James and Debra BBB (the “BBBs”) to produce their accounting records.  In furtherance of their Motion, Petitioners state as follows:
1. The BBBs continue to refuse to produce their accounting records, despite the Parties’ agreement that each of the other Respondents shall do so.  The BBBs assert the same failed argument that all of the Respondents previously asserted, namely that they are unable to segregate their records for the relevant time period from their records for before the relevant time period.  Petitioners are entitled to the BBBs’ accounting records and the BBBs can offer no supportable basis for refusing to produce them.  Indeed, the Parties were able to enter a stipulation with a limited protective order to alleviate this same concern held by the other Respondents.  The BBBs’ records are discoverable and there is no reason why the protective order that is in place for the other Respondents, or a similar order, can not afford the BBBs the same protection.
2. The BBBs controlled CCC, AAA Charity Trust’s trustee, and the other BBB Entities.  Indeed, Mr. BBB served as the President of CCC, EEE Materials Inc., FFF Construction Company Inc. and DDD Asset Liquidation Corporation.  Mrs. BBB served as the Vice President of at least CCC and served as the bookkeeper for the BBB Entities.  The BBBs’, by virtue of their ownership and control of the operations and finances of the BBB Entities, were able to use those entities as their alter ego.  CCC was the Petitioners’ fiduciary and thus the BBBs, as a result of their control of CCC and the other BBB Entities, owed the Petitioners’ the same fiduciary duties as CCC.  Based on the BBBs’ conduct related to their control of CCC and the other BBB Entities, the Petitioners have asserted various claims against them and certain entities controlled by them.  Those claims include, among others, tracing, conspiracy, unjust enrichment, and fraud.  Financial transfers to and from the BBBs are relevant to these claims, and the Petitioners’ discovery request for the BBBs’ accounting records is reasonably calculated to lead to the discovery of admissible evidence.  Accordingly, the BBBs have no basis for withholding this information. 

3. The Respondents’ management of Petitioners’ and project finances are at the heart of this dispute.  Respondents’ kept records of their financial transactions within various accounting records, including QuickBooks accounting software.  Respondents previously refused to turn over their accounting software, forcing Petitioners to bring a Motion to Compel.  Respondents stood firm and refused to produce their electronic accounting files, despite Petitioners’ offer to enter a stipulation for a limited protective order to alleviate Respondents’ expressed concerns.  However, at the July 8, 2009 hearing Respondents immediately represented that they would turn over the requested files with a limited protective order.  
4. Respondents delay in agreeing to turn over those files caused both parties and the Court to needlessly waste both time and expense.  Nevertheless, after the hearing the Parties entered a stipulation whereby each of the Respondents, except the BBBs, shall produce their electronic accounting records to the Petitioners on or before August 7, 2009.  The BBBs, on the other hand, continue to refuse to produce their accounting records, asserting that they cannot segregate the records for the relevant time period from records for before the relevant time period.  This was the thrust of the other Respondents’ objection to producing their records, which led to Petitioners’ Motion to Compel and the Respondents’ sudden agreement at the hearing to produce those records.  The Respondents have stonewalled Petitioners’ attempts at discovery every step of the way.  Once again there is no basis for withholding the materials Petitioners seek.  Yet, the BBBs wish to force all parties to waste time and expense on a discovery dispute over material that is clearly discoverable. 
5. The BBBs should be compelled to produce a copy of their accounting records in their native format.  Electronic data files are discoverable under the Probate Court Rules.  See Probate Court Rule 35(b)(1) (“Parties may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action…”) (emphasis added).  The New Hampshire Supreme Court has also recently confirmed “that electronic data, including forensic imaging of hard drives, is within the scope of discoverable material.”  New Hampshire Ball Bearings, Inc. v. Jackson, No. 2008-073 at 8 (N.H. 2009).  While the Court noted that courts should be cautious where the request is extremely broad, it emphasized that “[c]ourts are more receptive, however, to circumscribed requests limited to specified individuals or computers expected to produce relevant information.”  Id.  
6. Because electronic data discovery is more prevalent in federal cases the New Hampshire Supreme Court has stated that those courts provide the appropriate guidance on the issue.  Id.  A review of federal case law reveals that permissible discovery of electronic data goes beyond the scope of what Petitioners seek here.  Indeed, the cases reveal that the courts have found it permissible for an opposing party to discover the entirety of data stored on a computer hard drive.  See e.g. Orrell v. Motorcarparts of America, Inc., No. 3:06-cv-418-R, 2007 WL 4287750, at *7 (W.D.N.C. Dec. 5, 2007); Wiginton v. CB Richard Ellis, Inc., 229 F.R.D. 568, 572 (N.D.Ill.2004); Zubulake v. UBS Warburg LLC, 217 F.R.D. 309, 316-17 (S.D.N.Y.2003); Antioch Co. v. Scrapbook  Orders, Inc., 210 F.R.D. 645, 652 (D.Minn.2002); Rowe Entm't, Inc. v. The William Morris Agency, Inc., 205 F.R.D. 421, 428 (S.D.N.Y.2002); Simon Prop. Group L.P. v. MySimon, Inc.,  94 F.R.D. 639, 640 (S.D.Ind.2000); Playboy Enters., Inc. v. Welles, 60 F.Supp.2d 1050, 1053 (S.D.Cal.1999).
7. The courts have specifically held that a party’s QuickBooks file is discoverable.  See TDATA, Inc. v. Aircraft Technical Publishers, Nos. 2:03-cv-0264, 2:04-cv-1072 at 4-5 (S.D. Ohio 2005).  Though the BBBs are likely to allege they have provided some of the data within previously generated reports, it does not matter that the data contained within their electronic accounting records may have otherwise been produced.  See id. at 4 (“Even if TDATA is correct that it has already produced this data in other forms … much discovery is, by its nature, somewhat duplicative.  The courts have consistently held that various discovery devices can be used to get at the same object in order fully to test the factual basis for the opposing party’s claims or to discover the factual predicate for a claim being asserted by the party requesting discovery.”)  
8. The BBBs can not support any claim that they have produced all of the information contained in their accounting records.  Indeed, Respondents’ prior Motion for Protective Order alleged that Respondents have produced only the BBBs’ tax records for 2003 to 2007, a statement of the BBBs’ assets and liabilities, and purported statements of all transfers from any Respondent to the BBBs since 2003.   The statement of BBBs assets and liabilities appears to be a simple spread sheet created by the BBBs’ that lacks any independent support for the information contained therein.  Moreover, the purported statements of transfers to the BBBs’ are once again in the form of reports produced by the Respondents and alleged to be from the Respondents’ accounting software.   However, the information is not produced in its native format so there is no way to independently verify the data.  Moreover, none of the information comes from the BBBs’ records, but is from only a select few of the other Respondents.  Thus, Petitioners are not merely seeking the same data that has been provided in a different format.  Cf. TDATA, Inc., Nos. 2:03-cv-0264, 2:04-cv-1072 at 4-5 (“Because there is a substantial probability that the QuickBooks information differs from other financial information produced, and because a party is entitled to use discovery to obtain relevant documentation, whether duplicative or not, Tdata will also be directed to produce the requested Quickbooks information.”).  
9. Petitioners’ request is not an extremely broad request for unfettered access to a hard drive.  Instead, it is a circumscribed request for a copy of the BBBs’ accounting records.  Because the request is limited to records that are known to contain directly relevant evidence, the BBBs should be compelled to produce their accounting records in their native format.  In the absence of such production, Petitioners are left with having to rely on the BBBs to provide reports from their records in a manner of the BBBs’ choosing.  This is not acceptable.  
10. As with the other Respondents’ records, Petitioners merely seek a copy of the file and recommend that a copy also be submitted to the Court.  This would allow for all Parties to have a reference point of the data included in the file and identify changes that may have been made.  The only manipulation of the file that Petitioners contemplate is the crafting and running of reports to analyze the data.  The only difference between this action and the action Respondents took to produce prior reports is that Petitioners will be able to set their own parameters for their reports and not have to rely on the self-serving reports provided by the BBBs.  Petitioners will not change any of the underlying data.  If there are any legitimate concerns over confidential information, such concerns can be resolved through an appropriately crafted and limited protective order.

11. The Respondents have shown a clear pattern of resisting cooperation and stonewalling Petitioners’ attempts to develop their claims until the moment of Court intervention.  Previously the Respondents insisted on pushing forward with a hearing for the release of funds from CCC’s attached account for the payment of employment taxes.  On that issue Petitioners agreed to release the funds, but demonstrated that the Respondents’ calculation was wrong.  Respondents’ acknowledged that Petitioners’ identified the correct amount to be paid, but insisted on moving forward with the hearing.  More recently, Respondents continuously refused to produce their accounting records, insisting instead on moving forward with a hearing.  Yet, immediately at the start of the hearing Respondents stated they would produce the records with a protective order, which the Petitioners had previously recommended.  The pattern now continues with the BBBs’ accounting records.  The Petitioners and the Court in the meantime are forced to waste valuable time and expense.  The Respondents’ conduct is nothing more than a delaying tactic that should not be rewarded.  Because there is no basis for the withholding of the materials sought, the BBBs should be ordered to pay Petitioners’ costs and attorney’s fees for bringing this motion.
WHEREFORE, Petitioners respectfully request that this honorable Court:

a. Grant Petitioners’ Motion to Compel;

b. Order the BBBs to produce one copy of their accounting records in their native format to the Court and one to the Petitioners; 
c. Order the BBBs’ to pay the Petitioners’ costs and attorney’s fees for bringing this motion; and 
d. Grant such other and further relief as the Court deems just.
Respectfully submitted,
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