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THE STATE OF NEW HAMPSHIRE

HILLSBOROUGH, SS.
SUPERIOR COURT

NORTHERN DISTRICT

No.      
     
v.

     
AMENDED VERIFIED PETITION 

NOW COMES the Petitioner,      , by and through       under General Powers of Attorney and his attorneys McLane, Graf, Raulerson & Middleton, Professional Association, and commences this action against the Respondents,       (the "Respondents") and states as follows:

PARTIES

      ("     "), is a New Hampshire resident who is currently living at      .

      is       nephew to whom she has given General Powers of Attorney.  See Exhibit A.        is a resident of New York with an address of      .

1. Respondents,       are residents of New Hampshire with an address of      .

JURISDICTION

This Court has subject matter jurisdiction over this matter pursuant to RSA 498:1.

2. Venue for this action is proper in this Court because the Respondents reside in this County.

GENERAL ALLEGATIONS

      is an elderly woman and the great aunt of the Respondent,      .  Although she is currently staying at an assisted living housing in Melville, New York,       previously lived for approximately sixty-five (65) years at      , the place she still considers her home and permanent residence. 

      has many nieces, nephews and other relatives with whom she has a close relationship and there is no reason she has for preferring the Respondent,       to the rest of the family.

In 2001, while       was still living at her home on Mast Road in Manchester, she discussed with the Respondents a possible arrangement with them that would allow them a to buy her home while she continued living there.  In the end,       and the Respondents entered into an agreement (the "Agreement") whereby the Respondents would purchase       home at a price significantly lower than its fair market value (i.e., less than half) in exchange for       right to remain living in the second floor of the two family home.        was not in need of any substantial assistance, but did need help in the upkeep and care of her large home.  The Respondents therefore agreed to take on the routine maintenance issues such as snow removal, lawn care and the other similar issues implicated by home ownership so that       could continue to live in the only place she had ever considered her home.  

      also volunteered to pay a monthly rent to the Respondents in the amount of $500.00, an amount that essentially allowed the Respondents a place to live that cost virtually nothing even though both Respondents are well able to hold gainful employment and to provide for their normal expenses of living.

In reliance on these terms, and the fact that she believed the Respondents had her welfare in mind,       entered into the Agreement.  Accordingly, she conveyed her interest in the property at       to the Respondents by Quitclaim Deed dated September 18, 2001, which noted that there was "no consideration paid" by the Respondents for the conveyance (although it appears that the Respondents actually paid       around $100,000).  See Exhibit B.

In 2004, the Respondents began to renege on their part of the Agreement.  In addition to unilaterally increasing       rent from $500.00 to $550.00 a month, the Respondents told       that they wanted to sell the house and that she would have to find someplace else to live.

Respondents' bald abandonment of       was a devastating blow to her.        response was stunned silence and real fear as to where she could go to live in the future.  She did not have the fortitude to oppose the Respondents because she knew that to do so would provoke family discord and because she was highly vulnerable and confused at the prospect of having to move from the only place she had any real memory of living, with all her friends and support nearby.        called her nephew,      , in tears and in a state of emotional dysfunction.

The Respondents' abandonment of their great aunt and their manipulation of her circumstances for their financial gain caused       to be transformed from the vibrant, if frail, older woman to someone who could no longer function in an environment she knew and loved.  

3.       granted her nephew,      , General Powers of Attorney and he has moved his aunt into an assisted living facility close to his home in New York.

Many of       personal belongings are still at her home in Manchester.

COUNT I: EQUITABLE RESCISSION
4.       hereby incorporates by reference all of the foregoing allegations and makes them a part of this Count as if fully set forth herein.

By their actions to evict       and sell the property on Mast Road in Manchester, the Respondents have failed to perform the agreed upon obligations owed to      .

Moreover, the Respondents exerted undue influence on       by virtue of their relation to her so that she would enter into the Agreement.  Such action by the Respondents renders the Agreement between the parties voidable.        is therefore entitled to return to the status quo by rescission of the Agreement.

COUNT II: INTENTIONAL AND/OR NEGLIGENT MISREPRESENTATION

5.       hereby incorporates by reference all of the foregoing allegations and makes them a part of this Count as if fully set forth herein.

The Respondents made numerous intentional, and/or negligent, misrepresentations to      , including, but not limited to, the assertion that they would permit       to continue living in her home of sixty-five years.  To the extent that the Respondents' misrepresentations were intentional or reckless, they constitute fraudulent conduct, and to the extent these misrepresentations are the result of carelessness, they are negligent, in each case providing       with a basis for relief.   

In reliance on the Respondents' intentional and/or negligent misrepresentations,       believed that she would continue to live in the only place she had ever considered her home and agreed to the conveyance of her property. 

6. As a direct and proximate result of the Respondents' intentional and/or negligent misrepresentations,       has incurred and will continue to incur substantial damages, including, but not limited to, incidental and consequential damages and attorneys' fees and expenses.  

COUNT III: NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS

7.       hereby incorporates by reference all of the foregoing allegations and makes them a part of this Count as if fully set forth herein.

8. The Respondents knew or should have known that their actions would cause a reasonable person such as       to suffer severe emotional distress.

9. As a direct and proximate cause of the Respondents' conduct,       has experienced severe emotional distress stemming from being uprooted from her home of sixty-five years and forced to live in an unfamiliar State, resulting in substantial damages, including, but not limited to, incidental and consequential damages and attorneys' fees.

COUNT IV: INJUNCTIVE RELIEF

10.       hereby incorporates by reference all of the foregoing allegations and makes them a part of this Count as if fully set forth herein.

11. The Respondents have no right to sell the property located at       because the Agreement whereby       conveyed that property to the Respondents is voidable and should be rescinded.  Accordingly,       is entitled to injunctive relief to prevent the Respondents from continuing their attempts to sell the house and/or remove       personal belongings from within it.  

12. Likewise, the Respondents should be enjoined from barring       from her apartment such as they have by changing the locks on the house, and by threatening to rent out       apartment to someone else.  

COUNT V: CONSTRUCTIVE TRUST

13.       hereby incorporates by reference all of the foregoing allegations and makes them a part of this Count as if fully set forth herein.

14. Under New Hampshire law, a constructive trust may be imposed when clear and convincing evidence shows that a confidential relationship existed between two people, that one of them transferred property to the other, and that the person receiving the property would be unjustly enriched by retaining the property, regardless of whether the person obtained the property honestly.  In re Estate of Cass, 143 N.H. 57, 60 (1998).  

15. A confidential relationship exists if there is evidence of a family or other personal relationship in which one person justifiably believes that the other will act in his or her interest.  Cadle Co. v. Bourgeois, 149 N.H. 410, 420 (2003).

16. In this case, there was a confidential relationship between       and      , because       is       great aunt. 

17.       transferred the       property to the       for $100,000, which is well-below market value for the property.

18.       transferred the       property for below market value on the understanding that she would be allowed to live there for the remainder of her life.  

19. The       would be unjustly enriched by retaining the       property to the detriment of      , specifically in light of the fact that the       and are attempting to sell the house for a profit of at least $200,000 and thus required       to move out of the house.

20. Therefore, the Court should impose a constructive trust on the       property in favor of Ms.      .  

COUNT VI: UNJUST ENRICHMENT

21.       hereby incorporates by reference all of the foregoing allegations and makes them a part of this Count as if fully set forth herein.

22. Under New Hampshire law, a claim of quantum meruit, or unjust enrichment, may be brought in circumstances where the Court may not find an enforceable contract, but it would nonetheless be inequitable for a person or persons to retain the benefit of a transaction.

23. In this case, although       transferred the       property to the      , she did so on the basis that she would able to remain living in the house for the remainder of her life.

24. The       have been unjustly enriched by retaining the       property and its equity, attempting to sell the house for a profit of at least $200,000, and requiring       to move out of the house.

WHEREFORE, Petitioner,      , by and through       under General Powers of Attorney, respectfully requests that this Court:


A.
Exercise its equitable power to issue an Order rescinding the Agreement at issue in this matter and returning the parties to the status quo, or impose a constructive trust on the       property in favor of      ; 


B.
Grant judgment in favor of       with respect to all of her claims and award damages including enhanced compensatory damages, attorneys' fees, costs and interest pursuant to those claims;


C.
Enjoin the Respondents from selling the property located at       and/or removing       personal belongings within it; and


D.
Order such other and further relief as may be just and equitable.






Respectfully submitted,

     





By       Attorneys,






McLANE, GRAF, RAULERSON & MIDDLETON,






  PROFESSIONAL ASSOCIATION

Date: ______________   

By:  __________________________________



Scott H. Harris 







900 Elm Street, P.O. Box 326







Manchester, New Hampshire 03105







Telephone (603) 625-6464

Certification of Service


I hereby certify that I have this       day of      ,      , served by First Class Mail, postage prepaid, a copy of the Amended Verified Petition to      , counsel for defendants.







_________________________________________




Scott H. Harris


