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STATE OF NEW HAMPSHIRE

STRAFFORD, SS.
SUPERIOR COURT

Doe, N.A.

____________
Providence, RI 02903
v.

Stephen M. AAA
____________
Durham, NH 03824

VERIFIED PETITION FOR EX PARTE ATTACHMENT

Plaintiff, Doe, N.A., petitions this Honorable Court, pursuant to RSA 511-A and RSA 512, for permission to make the following attachments without prior notice to the Defendants in a civil action returnable the first Tuesday in October, 2009.

Category of Property to Be Attached
	Name of Defendant
	Real Estate
	Other
	Amount of Attachment

	Stephen M. AAA
	All real estate in the State of New Hampshire in which Defendant has an interest, including but not limited to certain real property located at Main Road

Durham, NH 03824


	All personal property located in the State of New Hampshire in which Defendant has an interest.
	$365,000.00


The Plaintiff certifies the following facts in support of probable cause of its right to recover damages, in the amount thereof:
1. In support of this Petition, Plaintiff refers the Court to the Writ of Summons Plaintiff files contemporaneously herewith and incorporates herein by reference against the Defendant.

2. On or about January 20, 2006, BBB, Inc. (“BBB”) entered into a Note and Agreement with the Plaintiff in the original principal amount of three hundred fifty thousand dollars ($350,000) (the “Note”).
3. BBB has defaulted on their payment and other obligations under the Note.  BBB has breached certain financial covenants contained in the Note and has failed to make payment of amounts immediately due and owing Plaintiff.
4. On the date of the Note, Defendant, Stephen M. AAA, the president of BBB, executed and delivered a Continuing and Unconditional Guaranty dated January 20, 2006 (“Guaranty Agreement”) whereby Defendant unconditionally guaranteed payment and performance of the Note and thus is liable for the full outstanding balance of the Note.

5. Despite the Demand Letter issued on June 22, 2009, both BBB and Defendant have neglected and refused to satisfy the Note.
6. As of June 15, 2009, the obligations under the Note total $351,453.47, plus continuing interest, costs and attorneys’ fees. 
7. Pursuant to the Guaranty Agreement, Defendant is liable for all amounts due the Plaintiff under the Note, including, but not limited to, outstanding principal, outstanding interest, administrative loan charges and all costs of collection and attorneys’ fees.
The Plaintiff asserts that the requested ex parte attachment is justified on the following grounds:
8. Pursuant to RSA 511-A:8, exceptional circumstances exist that require an attachment in advance of notice to the respondents.

9. There is substantial danger that the property sought to be attached will be damaged, destroyed, concealed or removed from the state and placed beyond the attachment jurisdiction of the Court within the meaning of RSA 511-A:8, I in light of the following:
A. Unless the Plaintiff is granted an attachment, there is a likelihood that the assets of the Defendant will be insufficient to satisfy any judgment obtained by the Plaintiff in the case.  Upon information and belief, Defendant does not have adequate assets to pay all of his debts as they become due, including the debt currently past due and owing to Plaintiff.
B. Upon information and belief, Defendant is at risk of filing bankruptcy and it is important that the bank secure its claim by attachment as soon as possible in light of the ninety day voidable preference period under bankruptcy law.

C. Upon information and belief, Defendant has other creditors other than the petitioner that are owed outstanding debts.  Thus, it is essential that the Plaintiff secure its claim in whatever equity remains before other creditors perfect attachments
10. The facts set forth above constitute exceptional circumstances justifying the requested attachments, pursuant to RSA 511-A:8 (V).

WHEREFORE, Plaintiff respectfully requests that this Honorable Court:

A. Grant Plaintiff permission to make attachments in the amount of $365,000.00 against Stephen M. AAA on an ex parte basis; and

B. Grant such other and further relief as the Court deems just and equitable.

Respectfully submitted,







DOE, N.A.


By Its Attorneys,






McLANE, Graf, Raulerson & Middleton,


      Professional Association 

Date:
____________________              By:______________________________________


      




 Ralph F. Holmes, Esquire NH Bar # 1185







 Steven J. Dutton, Esquire NH Bar # 17101






 
 900 Elm Street, P.O. Box 326






 
 Manchester, New Hampshire 03105



      Telephone (603) 625-6464

VERIFICATION
Date:______________


_______________________________







Name:  







Title:








Doe, N.A.

STATE OF ________________

COUNTY OF ______________


Personally appeared ________________________, and swore that the facts contained herein are true to the best of his/her knowledge and belief.

Date:____________



____________________________







Justice of the Peace/Notary Public

ORDER


The Petition to attach is denied.

______The Plaintiff is granted permission to make the foregoing ex-parte attachment(s) and shall complete service on the Defendant within __________ days.

Dated: ______________   


__________________________________







Justice, Master, Referee

NOTICE TO DEFENDANT


YOU ARE HEREBY NOTIFIED THAT THE COURT HAS AUTHORIZED THE ABOVE ATTACHMENT TO SECURE ANY JUDGMENT OR DECREE THAT THE PLAINTIFF MAY OBTAIN.  YOU HAVE THE RIGHT TO ASK TO HAVE THE ATTACHMENT REMOVED, AND TO A HEARING.  IF YOU DO WISH TO MAKE SUCH A REQUEST AND TO HAVE A HEARING, YOU SHOULD FILE A WRITTEN REQUEST, DETAILING YOUR OBJECTIONS TO THE ATTACHMENT, WITH THE CLERK OF COURT, WITHIN 14 DAYS AFTER SERVICE OF THIS NOTICE ON YOU.  IF YOU FAIL TO FILE SUCH A REQUEST WITHIN THAT PERIOD OF TIME, YOU WILL BE DEEMED TO HAVE WAIVED YOUR RIGHT TO A HEARING WITH REFERENCE TO THE ATTACHMENT, BUT NOT WITH REFERENCE TO THE MERITS OF THE PLAINTIFF'S CLAIM.






________________________________, Clerk
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