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HILLSBOROUGH, SS





     PROBATE COURT

Donald Doe and Richard Doe
v.

Susan Doe 

Docket No. _________
PETITION FOR ACCOUNTING

NOW COME the Petitioners, Donald Doe (“Donald”) and Richard Doe (“Richard”), children of the decedent principal and Petition the Court for an accounting by Susan Doe (“Susan”) pursuant to RSA 506:7.  In furtherance of their petition, the Petitioners state as follows:

PARTIES
1. Petitioner Donald Doe is a resident of the State of New Hampshire, residing at 6 _________Road, Hudson, NH 03051.
2. Petitioner Richard Doe is a resident of the State of California, residing at 24 Valley Parkway, #3, _________, CA 92029.
3. Respondent Susan Doe is a resident of the State of New Hampshire, residing at 9 _________Road, Hudson, NH 03051.
JURISDICTION AND VENUE

4. Jurisdiction is proper in this Court pursuant to RSA 506:7, I(c), which provides that a Petition for Accounting may be brought in the Probate Court by the “spouse, child, or parent of the principal.”  This Court has jurisdiction over the ancillary matters pursuant to RSA 547:3-l.
5. Hillsborough County is the appropriate venue for this action because the Respondent resides there.
FACTS
6. Doris B. Doe (“Doris”) appointed Susan as attorney-in-fact under a Durable Power of Attorney for Health Care in or about December, 1992.
7. Doris appointed Susan as attorney-in-fact under a general Durable Power of Attorney in or about October, 2003.

8. Upon information and belief, Susan represented herself as Doris’ attorney-in-fact for all matters, financial and otherwise, at least by 1998.

9. On or about November 3, 2006, this Court appointed Donald, Susan and Diane Doe (“Diane”), Richard’s wife, as Doris’ co-guardians.  At the same time, Susan’s authority under any existing Power of Attorney terminated.

10. On or about May 22, 2008, Donald and Diane petitioned this Court for the removal of Susan as co-guardian due to grave concerns regarding Susan’s misuse of Doris’ funds and the effect of Susan’s personal financial problems on Doris’ maintenance and well being.
11. This Court granted Donald and Diane’s petition to remove Susan on or about June 11, 2008.

12. On or about October 16, 2008, Doris died.  

13. As attorney-in-fact, Susan owed Doris strict fiduciary duties, including, but not limited to the following:

The duty of utmost care;

The duty to honor the terms of the powers of attorney;

The duty of loyalty;

The duty of honesty;

The duty not to commingle;

The duty of prudence; 

The duty of full disclosure; 

The duty not to conspire with each other to breach their duties;

The duty not to self-deal;

The duty to account;

The duty to refer Doris to independent counsel before engaging in any conduct which favored her personal interests;

The duty to seek judicial review of any conduct which favored her personal interests;

The duty to resign and seek the appointment of a qualified replacement;

The duty of impartiality; and

The duty to keep precise, complete, and accurate records.

14. In addition to her duties above, Susan has a duty under RSA 506:7 to render a full accounting in this proceeding.  

15. A demand for an accounting was made on Susan by letter to her attorney Joseph Smith dated November 25, 2008.  Despite this request Susan has failed to produce a complete accounting of her actions undertaken as Doris’ attorney-in-fact.  
16. Upon information and belief, Susan breached her fiduciary duties by, among other things, using her position as Doris’ attorney-in-fact to isolate Doris from family and friends.

17. Upon information and belief, Susan breached her fiduciary duties by undertaking several transactions that benefited her without specific authorization and in the absence of a disclosure statement and acknowledgement drafted in accordance with RSA 506:6, VI and VII as required by RSA 506:7, IV(b).  
18. Upon information and belief, Susan used her position as attorney-in-fact to use Doris’ financial accounts for her own personal benefit.  She did not seek independent legal advice on Doris’ behalf when engaging in these transactions.

19. Upon information and belief, Susan used her fiduciary position to significantly improve real property she anticipated receiving under Doris’ estate plan and greatly encumbered real property she anticipated Donald and Richard would receive under Doris’ estate plan.

20. Upon information and belief, Susan further used her position as Doris’ attorney-in-fact to destroy Doris’ will power such that Susan’s will was substituted for Doris’.

21.  Upon information and belief, Susan unduly influenced Doris, at a time when Doris lacked capacity to establish the Doris Doe Revocable Trust of 2003 (the “Trust”).  The Trust appointed Susan as the successor Trustee to Doris.
22. Upon information and belief, Susan served, for all intents and purposes, as the Trustee of the Trust from the date of execution due to Doris’ lack of capacity and Susan’s purported authority as attorney-in-fact.
23. Upon information and belief, the Trust was contrary to Doris’ prior stated intentions that her property be distributed equally among all of her children, and substantially benefited Susan.
COUNT I
Determination of Legality of Agent’s Acts and

Accounting by Agent (RSA 506:7)
24. Paragraphs 1 through 23 are restated and incorporated herein by reference.

25. Pursuant to RSA 506:7, Susan should be ordered to account for her handling of any and all moneys and other property or business she conducted at any time while representing herself as attorney-in-fact for Doris.

26. The Petitioners seek a determination that the acts described herein undertaken by Susan in her capacity as Doris’ attorney-in-fact were unlawful and/or unauthorized.  RSA 506:7, III(d) & (e).
27. The Petitioners further request that the Court compel Susan to submit a complete accounting of her acts as Doris’ agent for the period December 1992 to December 2006.  RSA 506:7, III(c).
COUNT II
Constructive Trust

28. Paragraphs 1 through 27 are restated and incorporated herein by reference.

29. Each transfer Susan made of Doris' assets, either as attorney-in-fact or trustee of the Doris Doe Revocable Trust, or under any other purported authority was tainted by Susan’s breaches of her fiduciary duties and were otherwise unlawful or unauthorized.

30. The beneficiaries of those transfers would be unjustly enriched if they are permitted to retain the property they received.
31. The Court should impose a constructive trust on all of Doris' assets transferred by Susan in her capacity as either attorney-in-fact, trustee of the Doris Doe Revocable Trust or under any other purported authority.
COUNT III

Unjust Enrichment and Restitution
32. Paragraphs 1 through 31 are restated and incorporated herein by reference.

33. Susan substantially benefited from her unlawful or otherwise unauthorized transfers of Doris' assets to the detriment of the other beneficiaries of Doris' estate and the Trust.

34. As described above, Susan's conduct included, among other things, encumbering property, in which she at best held a life estate, with a mortgage in order to make substantial improvements to another property that she anticipated receiving outright under Doris' estate plan, and using Doris' financial accounts for her own personal use.
35. It would be unconscionable for Susan to retain the benefits she obtained from her unlawful or otherwise unauthorized conduct.

36. Susan should pay restitution to Doris' estate in the amount of the total benefit she obtained through her unlawful or otherwise unauthorized conduct, all within the jurisdictional limits of this Court.
COUNT IV

Payment of Attorney’s Fees

(RSA 506:7)

37. Paragraphs 1 through 36 are restated and incorporated herein by reference.

38. Pursuant to RSA 506:7, V, this Court should order Susan to pay reasonable attorney's fees to the Petitioners for failing, without reasonable cause or justification, to submit an accounting after a written request.

WHEREFORE, the Petitioner respectfully requests that this Court:


a. Compel Susan to render an accounting for her acts as attorney-in-fact for Doris Doe;
b. Impose a constructive trust over all of Doris' assets that Susan unlawfully or otherwise without authority transferred;

c. Order Susan to pay restitution to the Estate of Doris Doe in the total amount of the benefit she obtained through her unlawful or otherwise unauthorized conduct;

d. Award the Petitioners their attorneys’ fees and costs for bringing this action; and

e. Award such other and further relief as the Court deems necessary and just.






Respectfully submitted,

DONALD DOE and 

RICHARD DOE





By their Attorneys,






McLANE, GRAF, RAULERSON & MIDDLETON,






PROFESSIONAL ASSOCIATION

Date:  January ___, 2009  
 
By:______________________________________






       Ralph F. Holmes, Esq. NH Bar # 1185






       Darrell J. Chichester, Esq. NH Bar # 17666






       900 Elm Street, P.O. Box 326






       Manchester, NH  03105-0326
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