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DOCKET NO.
____
Henry W. Doe, III, as Trustee and Beneficiary of the GGGG Charity Trust and Joan W. Doe as Beneficiary of the GGGG Charity Trust
v.

James R. Defendant, _________ Management Company, Inc., _________ Realty Trust, _________ Realty Trust, _________ Realty Trust, CCC _________ Trust, _________ Star _________ Trust, Defendant Family Trust, _________ Materials, Inc., _________ Construction Company, Inc., and _________ Development, LLC 

PETITION FOR ACCOUNTING, 

DECLARATORY RELIEF, AND MONEY DAMAGES

NOW COME Petitioners, Henry W. Doe, III, a/k/a Mark Doe as Trustee and Beneficiary of the _________Charity Trust
 (“GGGG”) and Joan W. Doe (referred to collectively herein as the “Does”) as Beneficiary of GGGG, by and through their attorneys, McLane, Graf Raulerson and Middleton, Professional Association and Petitions the Court for an accounting, declaratory relief and money damages.  In furtherance of their petition, Petitioners state as follows: 

INTRODUCTION
While business and friendship may be complimentary, the Petitioners’ trust of a friend to conduct honest business cost them millions of dollars.  Petitioners bring this action against James R. Defendant (“Defendant”) and various entities that are simply his alter ego for their conduct in breaching and facilitating the breach of fiduciary duties owed to Petitioners, breach of Defendant’s contract with Petitioners, conspiring to breach fiduciary duties owed to Petitioners, conspiring to breach the contract between Petitioners and Defendant, conspiring to defraud Petitioners out of earned profits, unjust enrichment, deceptive trade practices, for negligence and enhanced compensatory damages.  Because Defendant used various corporate identities to promote an injustice or fraud and because those same entities were simply Defendant’s alter ego, Petitioners seek to pierce the corporate veil and hold Defendant individually liable.
  Petitioners do not seek affirmative relief against Respondent Developer Development, LLC (“Developer”).  Rather, Developer is added as a necessary party related to Petitioners’ request for certain declaratory relief regarding their right to receive payments from Developer relative to the sale of a real estate development project related to this action.  
What began as a friendship over a game of golf nearly twenty years ago and developed into a long term business relationship, quickly came to an end this summer when the Does discovered that the years of unfettered affirmations of appreciation of their trust from Defendant was simply a con that filled Defendant’s pockets and bilked the Does out of millions.  Defendant was supposed to be managing real estate development projects funded by the Does without salary or profit until the projects were complete.  Instead, he was able to lull the Does into a false sense of security with assurances of his expertise.  All the while he used the project structures that he alone devised to avoid oversight, and used his personal companies to siphon project funds.  His conduct breached his contract with the Does and the fiduciary duties owed to them.    
Although this pleading sets forth the subject facts and claims in significant detail, the pleading is a notice pleading.  See Porter v. Manchester, 181 NH 30, 43 (2004) (“New Hampshire maintains a system of notice pleadings….  As such, we take a liberal approach to the technical requirements of pleadings.”).  Indeed, there is a substantial likelihood that further unlawful conduct will be discovered through the discovery process.  This submission is without prejudice to the rights of Petitioners to proceed on other factual and legal bases for relief.  
PARTIES
1. Petitioner Henry W. Doe, III a/k/a Mark Doe resides at 16 _________, Maine and 900 _________, North Carolina.  

2. Petitioner Joan W. Doe resides at _________, Maine and 900 _________, North Carolina.

3. Respondent James R. Defendant resides at _________, Stratham, New Hampshire.  

4. Respondent XXXX Management Company, Inc. is a New Hampshire Corporation with a principal address of _________, Stratham, New Hampshire.  

5. Respondent AAA Realty Trust is a Revocable Trust formed under the laws of the State of New Hampshire, with a principal address of _________, Stratham, New Hampshire.  

6. Respondent ______ Realty Trust is a Revocable Trust formed under the laws of the State of New Hampshire, with a principal address of _________, Stratham, New Hampshire.
7. Respondent BBB Realty Trust is a Revocable Trust formed under the laws of the State of New Hampshire, with a principal address of _________, Stratham, New Hampshire.

8. Respondent CCC Realty Trust is a Revocable Trust formed under the laws of the State of New Hampshire, with a principal address of _________ , Stratham, New Hampshire.

9. Respondent DDD Realty Trust is a Revocable Trust formed under the laws of the State of New Hampshire, with a principal address of _________, Stratham, New Hampshire.

10. Respondent EEEE Materials, Inc. is a New Hampshire corporation with a principal address of _________, Greenland, New Hampshire.
11. Respondent FFFF Construction Company, Inc. is a New Hampshire corporation with a principal address of _________, Greenland, New Hampshire.
12. Respondent Defendant Family Trust is a Trust formed under the laws of the State of New Hampshire, with a principal address of _________, Stratham, New Hampshire.

13. Respondent Developer Development, LLC is a Delaware Limited Liability Company with a principal address of _________, Peabody, Massachusetts.  Developer is registered as a foreign LLC conducting business in the State of New Hampshire, with a registered agent at _________, Exeter, New Hampshire.
JURISDICTION AND VENUE
14. Jurisdiction is proper in this Court pursuant to RSA 547:3, I, which provides that the Probate Court has exclusive jurisdiction of, inter alia, the interpretation and construction of trusts, and the appointment, removal, surcharge and administration of trustees of trusts.  This Court has jurisdiction over the ancillary matters pursuant to RSA 547:3-l.
15. Rockingham County is the appropriate venue for this action because all of the Respondents, except for Developer, reside or are located in that county.  
ALLEGATIONS COMMON TO ALL COUNTS
16. The facts at issue are complicated and extend over a period of years.  Rather than present the facts in a strict chronology, this pleading organizes them thematically for clarity.

The Genesis of the Doe/Defendant Business Relationship
17. In or about 1990, Bob Weeks Doe, III, a/k/a Mark Doe (“Mark”), and Defendant were introduced by a mutual friend.  From their initial meeting they struck up a personal friendship, which subsequently expanded into the realm of business.  
18. Defendant, presenting himself as someone vastly experienced in the areas of real estate construction, management and development, approached Mark about entering a real estate investment relationship.  Mark, having an interest in real estate investment, agreed to an initial arrangement with Defendant to invest the Does’ personal money in purchasing, refurbishing and resale of foreclosed properties.  
19. Per the terms of their agreement (referred to herein as the “Doe-Defendant Agreement”), the Does would invest their money, while Defendant brought his professed expertise in construction and property development and management.  Their agreement required that neither be paid for their contributions until the individual properties were sold and realized a profit.  The Does’ invested money went toward the direct project costs, such as the purchase of the property, materials, labor, insurance, permits, etc.  Their money would also cover administrative overhead costs at a normative rate, later fixed at the agreed rate of $19.50 per hour.  The anticipated administrative overhead costs included such costs as secretarial and bookkeeping expenses incurred in connection with work related to the projects.  Once the properties sold, the Does’ initial investment was returned and any remaining profits were split 50/50 between them.  
20. In order to ensure that the agreement was balanced, in light of Defendant not taking compensation during the pendency of a project, the Does did not receive any interest on the funds they loaned to support the projects.  Thus, the only compensation to be had by either side was the 50/50 split of any realized profits at the end of each project.  
Creation of the GGGG Charity Trust

21. As the arrangement resulted in some successful projects, the Does and Defendant began looking at expanding from individual homes to larger property development.  The Does decided they wanted to invest their money in these projects as passive investors.  Therefore, Defendant recommended that he establish a trust on behalf of the Does to effectuate their desire to be passive investors.  
22. Defendant represented to the Does that XXXX Management Company, Inc. (“XXXX”) could act as the trustee and loan funds from the trust to other entities that Defendant would establish to carry out the property acquisition, development and construction.  Defendant was the president and CEO of XXXX.  
23. It was Defendant’s asserted experience along with his assurances of his skill and expertise that induced the Does to agree to invest their money through a trust that would be administered by XXXX.  
24. On information and belief, in or about February 1992, Defendant, or his agent, drafted the Declaration of Trust creating the GGGG Charity Trust (“GGGG”) and presented the executed document to the Does.   

25. The Declaration of Trust designated XXXX as the trustee of GGGG.  XXXX is wholly owned by the Defendant Family Trust (“Defendant Trust”), of which Defendant is, on information and belief, both the trustee and beneficiary.  
26. XXXX was incorporated in June 1990 under RSA 293-A for the purpose of engaging in the business of land acquisition, real estate, development, construction, to acquire and convey personal property and all related enterprises, including consulting, property management and investment, and to transact any and all lawful business for which corporations may be incorporated under RSA 293-A.

27. RSA 293-A:3.01(b) explicitly prohibits incorporation under this chapter for purposes of carrying on the business of a trust company.  XXXX never undertook to qualify as a trust company under RSA 392.  
28. The Declaration of Trust gave XXXX sole and absolute discretion in the administration of GGGG, including the power “to loan money to such individuals or other legal entities and upon such terms and conditions, with or without security, as the Trustee may, in its sole and absolute discretion, deem to be in the best interest of the Trust.”   Defendant assured the Does that leaving them without any authority to approve or reject XXXX’s management of the Trust would serve to maintain their desire to simply be passive investors.    

29. Defendant represented that he would establish separate entities to manage the specific projects.  Defendant assured the Does that by designating XXXX as GGGG’ trustee, financing for the future projects could be facilitated with ease from GGGG to the entity managing the specific projects.  
30. To complete the arrangement, FFFF Construction Company, Inc. (“FFFF”) was to be the primary construction company to undertake the work for each project.  Defendant is also the president and CEO of FFFF, which is wholly owned by the Defendant Trust.  
31. GGGG’ sole initial source of funding was approximately $1.5 million of the Does’ money.  Whenever a specific project earned a profit the Does reinvested their 50% share back into GGGG for future projects.  
32. With funding in hand, Defendant set out to identify potential projects.  Once he identified a potential project, Defendant presented the Does with a summary of the project and the anticipated profit.    

33. Defendant made it clear that his presentation of a project summary was always for informational purposes only, as the Does were left without the authority to accept or reject individual projects under the terms of the Declaration of Trust.  
Defendant Used New and Existing Entities to Serve as His Alter Ego

34. Once Defendant decided to pursue a project he would then establish an entity or utilize an existing entity to acquire the properties involved and manage the project.  On information and belief, certain entities were at varying times used for multiple projects.   
35. On information and belief, between 1992 and 2007, Defendant established at least five trusts:  DDD Realty Trust (“DDD”); AAA Realty Trust (“AAA”); CCC Realty Trust (“CCC”); ZZZZ Realty Trust (“ZZZ”); BBB Realty Trust (“BBB”), and one corporation, EEEE Materials, Inc. (“EEEE”) to carry out various projects.  Defendant designated XXXX as the trustee for each trust, with the Defendant Trust as the sole beneficiary of each. EEEE is wholly owned by AAA and Defendant is the president and CEO.  These entities together with FFFF, XXXX and the Defendant Trust are referred to herein collectively as the “Defendant Entities”.    The following chart illustrates the Entities involved in this matter and their respective beneficiaries, ownership, and management. 
	Entity
	Trustee
	Beneficiary
	Ownership
	Management

	GGGG Charity Trust
	XXXX Management Company, Inc.
	Joan & Mark Doe
	N/A
	N/A

	AAA Realty Trust
	XXXX Management Company, Inc.
	Defendant Family Trust
	N/A
	N/A

	ZZZ Realty Trust
	XXXX Management Company, Inc.
	Defendant Family Trust
	N/A
	N/A

	BBB Realty Trust
	XXXX Management Company, Inc.
	Defendant Family Trust
	N/A
	N/A

	CCC Realty Trust
	XXXX Management Company, Inc.
	Defendant Family Trust
	N/A
	N/A

	EEEE Materials, Inc.
	N/A
	N/A
	AAA Realty Trust
	James R.  Defendant President/CEO

	DDD Realty Trust
	XXXX Management Company, Inc.
	100% Defendant Family Trust
	N/A
	N/A

	XXXX Management Company, Inc.
	NA
	N/A
	100% Defendant Family Trust
	James R.  Defendant President/CEO

	FFFF Construction Company, Inc.
	N/A
	N/A
	100% Defendant Family Trust
	James R. Defendant President/CEO


36. Defendant established other entities during this period.  In the absence of discovery, it is currently unknown whether Petitioners’ claims will also extend to those entities.  Petitioners reserve their rights to assert claims against those entities should information be discovered warranting such claims.  
37. On information and belief, GGGG was the sole funding source of the DDD, AAA, CCC, ZZZ and BBB trusts and the projects in which they were engaged.    
38. On information and belief, Defendant was the sole person in charge of the operations and administration of all the Defendant Entities.    
39. Having identified the project and having an entity in place to acquire the property and manage the project, Defendant then loaned funds from GGGG to the entity managing the project through XXXX.  Per the Doe-Defendant Agreement, each loan was to be secured by a first recorded mortgage on any and all real property acquired for the project receiving the funds.  
40. These loan transactions were not conducted at arm’s length.  Instead, Defendant was the sole person signing for both the lender and borrower the loan agreements, promissory notes, and mortgages for each project.  His signature appeared in each document as the president of XXXX, Trustee of GGGG, as president of XXXX, Trustee of the specific Defendant Entity(ies) receiving the loan, and often as president of the other non-trust Defendant Entities individually that were either receiving the loan or were otherwise a party to the transaction.  Petitioners did sign disclosure statements for some of the loans.  However, each statement contained the disclaimer that the Does had no authority to approve or reject the transaction and their signature on the disclosure statement did not constitute or imply their consent.  
41. On information and belief, Defendant, or his agent, drafted all related documents for each transaction and never engaged independent counsel to review documents on behalf of GGGG.  
42. At all times, the Doe-Defendant Agreement governed the projects.  The expenses for the projects were to be paid for by the loans advanced from GGGG.  Similarly, the financial structure was to be the same as it had been for deals conducted prior to the creation of GGGG.  Specifically, loan proceeds would fund the administrative expenses of managing the trust at a flat, normative rate, later fixed at $19.50 per hour.  It was anticipated that these expenses would be for work in the nature of secretarial and bookkeeping tasks performed by Defendant Entity employees.  The individual project costs were to be withdrawn from the loan from GGGG to the Defendant Entity managing the project.  Those costs were to be direct costs only.  A Defendant Entity could not charge the project any amount in excess of such charges.   For example, labor for the project would be charged at the rates paid to the laborers and according to market rates for such labor.  Defendant was not to be paid for his time, labor or services.  At the end of the project, when it was sold, the charges against the project loan were to be repaid and any remaining profits were to be split 50/50 between the Defendant Entity managing the project and GGGG.    
43. The critical details of this arrangement appear to have been captured within the loan agreements for earlier projects.  On information and belief, Defendant, without authority or notice to Petitioners, left these critical details out of the loan agreements for the projects that are the heart of the current dispute, the "Durham", "Nottingham" and "Stratham" projects, which are discussed further below.  Those agreements referred to certain examples of the project related expenses that would be chargeable but excluded the “direct costs” language contained in the prior loan agreements.  They also were silent on the previously agreed upon rate of $19.50 per hour for administrative expenses.  The last loan agreement for the Nottingham project even excluded language identifying the right of GGGG to a first mortgage.  Whenever Defendant presented Petitioners with copies of the loan documents he never alerted them to changes he made over previous projects and always assured them that the loan documents were "standard".  This left them with the specific understanding that the details and terms remained as they had been throughout all of their historical dealings.  
44. As discussed in greater detail below, Defendant, in breach of the Doe-Defendant Agreement, used the Defendant Entities to extract profits from individual projects during their pendency, billing projects for work for which an entity had previously been paid, overcharging for administrative work, marking up invoices from third party vendors and billing projects for work unrelated to the project.  He also used the Defendant Entities as his own personal bank account, paying for such items as a hunting club membership, personal clothing, life/business coaching and making charitable contributions—all with funds advanced by GGGG.  
45. After serving notice to the Does that XXXX would resign, but prior to the effective date, Defendant moved swiftly to protect his interests by, among other things, purporting to cancel GGGG notes and discharging its mortgages.  This unlawful conduct discovered thus far, along with the conduct that is likely to be discovered through the discovery process, is collectively referred to herein as the "fraudulent conduct" or "unlawful conduct".  
46. Defendant never provided a detailed accounting of an individual project’s actual costs and expenses.  Once a project was completed, Defendant provided the Does with a basic summary that only identified the amount of the loan, the sale price of the project and the amount of profit allegedly earned.    

The Duties Owed to Petitioners
47. As trustee of GGGG, XXXX (and Defendant) undertook the following, among other, duties:

a. The duty of utmost care;

b. The duty of prudence;

c. The duty to carry out the terms of the Trust;

d. The duty of loyalty;

e. The duty of honesty; 
f. The duty to incur only costs that are reasonable in relation to the trust property, the purposes of the trust, and the skills of the trustee;
g. The duty to protect Trust property;

h. The duty not to delegate;

i. The duty not to commingle Trust assets;

j. The duty not to attack the Trust; 

k. The duty not to conspire with another fiduciary to breach its duties;

l. The duty not to self-deal;

m. The duty to account;

n. The duty to inform and report;
o. The duty to seek judicial review of its conduct;

p. The duty of impartiality;
q. The duty to use its special skill and expertise;
r. The duty to resign and seek the appointment of a qualified replacement; and
s. The duty to keep precise, complete, and accurate records.
48. Defendant and XXXX owed GGGG and the Does a duty to obtain independent legal advice for each transaction between GGGG and a Defendant Entity.
49. Defendant and the Defendant Entities owed GGGG and the Does the duty to act in good BBB pursuant to the terms of the original Doe-Defendant Agreement which carried over to GGGG and the Defendant Entities.
50. Defendant owed GGGG and the Does a duty of utmost care in operating XXXX so as to not cause XXXX to breach the duties it owed GGGG and the Does.
Defendant and the Defendant Entities Breach their Duties Owed to Petitioners
51. There are three separate development projects that are at the heart of the current dispute.  However, discovery may reveal that other projects were similarly tainted.  The Durham, Stratham, and Nottingham projects are each managed by one or more of the Defendant’s Entities and each has been funded by GGGG. 
52. In or about March 2008, Defendant approached the Does and requested that GGGG be further funded so that he could provide more capital to the Durham and Nottingham projects.  
53. The Durham project had previously received a total $1.9 million in funding from GGGG through two separate loans.  The first loan occurred in June 2003 and was for $1.4 million.  The second loan occurred in March 2008 for $500,000.  
54. The EEEE project had previously received $1.5 million from a loan in February 2005 and $1 million from a loan in December 2007.  
55. Alarmed by the sudden knowledge that these two projects no longer had the funds to continue, Petitioners requested that their long-time accountant investigate the financial activities of both projects before they would agree to provide further funding.  
56. On information and belief, early in his investigation of the financial activity of the Durham and Nottingham projects, Petitioners' accountant, Maynard Baines (“Baines”), discovered substantial fraudulent conduct in the projects.  The sum effect of the unlawful conduct was to drive down GGGG’ end profit, while earning substantial unauthorized profits for Defendant and the Defendant Entities.  The unlawful conduct discovered to date includes, but is by no means limited to, the following:

a. On information and belief, FFFF billed the Stratham project $500,000 for construction of a road after the project had been sold to Developer Development LLC.  FFFF undertook the work after the sale of the project pursuant to the terms of the purchase and sale agreement with Developer.  Upon completion, Developer paid FFFF for its work.  On information and belief, the money was then transferred to XXXX and no credit was passed to the project for the prior construction charges;
b. FFFF billed the Nottingham project in October 2005 for a blanket adjustment based on alleged costs not previously allocated to projects.  The total alleged underbilling was $1,623,370.60, 10% of which was billed to the Nottingham project.  On information and belief the remaining 90% was billed to the Stratham project.   On information and belief, records purportedly showing the previously unallocated costs from FFFF include line items for work that pre-dated the project billed, several items personal to Defendant, and charges for otherwise unrelated activities.  For example, the billings date back to at least September 2001, yet, on information and belief, the Nottingham project was not initiated until 2004.  Several charges totaling at least $13,880 appear for Timberdoodle, a hunting club in which Defendant was a member.  Several other charges are identified for WIDP, which is believed to be for life/business coaching for Defendant at the rate of $325 to $500 per hour for a total of at least $33,400.  Several charges appear for BNJ Investment Trust and relate to the preparation of FFFF’ tax returns for the tax years 200 and 2001, at a cost of $5640.   Several charges are from XXXX for alleged administrative overhead costs totaling at least $100,000 and an additional $95,000 for equipment sold to XXXX, while XXXX billed the EEEE project directly for alleged administrative overhead costs. Finally, at least one charge totaling $2000 was for Defendant’s church and appears to have been for the purpose of supporting missionaries in Bolivia;

c. Defendant and the Defendant Entities billed projects for third-party invoices, marked up at various rates over the original invoice amount, including invoices for legal work.  For example, three identified charges against the EEEE project for invoices from the law firm of _____________, for the months of April, May and June 2004 were marked up 20% over the original invoiced amounts.  Similarly, an invoice from _________ Consulting dated November 4, 2005 shows it billed XXXX $1500 for consulting services, while XXXX’s records show that it billed ___________’s time for the same invoice as 40 hours at $85 per hour for a total of $3400;

d. FFFF and XXXX billed the time of their employees to various projects at rates that were marked up more than two times the actual salaries paid to those employees.  For example, on information and belief, ___________ was employed as the bookkeeper for FFFF and XXXX.  Her hourly rate for the period of January through October of 2006 was $24.  Inexplicably, however, FFFF and XXXX billed her time to the Nottingham and Durham projects at a rate of $55 per hour.  Similarly, on information and belief, _________, _________ and ___________ were each employed by FFFF at rates of $37.50, $30 per hour, $18 per hour respectively.  Yet, FFFF billed their time for Nottingham at the rates of $85 per hour, $45 per hour, and $45 per hour respectively.  Indeed, among Defendant's employees were both his wife Susan Defendant and his son James Defendant, Jr.  His son was actually paid at a rate of $45 per hours for general labor, including mowing lawns;
e. FFFF under went a general tax audit between November 2006 and September 2007.  Its records report incurring costs of $99,091.24, more than $2000 of which went to Defendant’s son at a rate of $45 per hour for unidentified work.  FFFF billed 25% or $24,772.75 of the total to the EEEE project.  On information and belief, FFFF billed the remaining portion to the Stratham project.  These projects were billed despite the fact that it was a general audit of FFFF and not specific to either project ;

f. Much of the billing for the individual projects lacks sufficient detail to substantiate the validity of individual items.  For example, employee time reports for FFFF and XXXX show the amount of time worked, yet do not indicate where they were working.  Equipment rental invoices do not indicate for which project the equipment was used.  On information and belief, FFFF sold equipment for which it had previously charged the projects the purchase price, but there is no indication that the projects received a credit for the proceeds of the sales ;

g. Defendant failed to identify GGGG as the first mortgage holder for the Stratham project property.  Furthermore, Defendant failed to record GGGG’ mortgage interest in the EEEE project property until April 2008, despite that project receiving loans in February 2005 and December 2007. 
57. Had Defendant and the Defendant Entities not engaged in this unlawful conduct, the project costs would have been drastically reduced, Defendant and the Defendant Entities would not have received unauthorized and unearned profits and the Petitioners would have received the profits that they were entitled to.
58. It must be emphasized that Baines’s analysis of these projects’ financial activities is only at the initial stages.  On information and belief, there are likely other transactions of the same fraudulent character.  It is impossible to discover the full extent of Defendant’s unlawful conduct until full access has been gained to all project records, as well as the general records of Defendant, the Defendant Entities and potentially other entities owned or controlled by Defendant or in which he has an interest. 
59. After learning of this fraudulent conduct, the Does declined to provide further funding to GGGG in the absence of a full accounting.  
60. Around the same time period, Defendant notified the Does that he could no longer continue under the terms of the Doe-Defendant Agreement.  He instead sought a salary of approximately $75,000 in addition to earning an end profit.  The Does rejected the request.  
61. Defendant notified the Does by letter dated August 4, 2008 that XXXX would resign as Trustee of GGGG effective September 5, 2008.
62. Baines was added as a co-trustee on or about August 20, 2008, and remained as the sole trustee after XXXX effectively resigned on September 5, 2008.  Baines resigned as trustee on October 9, 2008 and Mark Doe became the sole trustee as of that date.  
63. After receiving notice, the Does were clear that they wished for GGGG to foreclose on the outstanding mortgages for the Durham and EEEE projects due to Defendant’s failure to pay the applicable real estate taxes on all the projects’ properties for more than a year.  However, during the interim period between the notice and the effective date of the resignation, Defendant moved swiftly to protect his interests alone.  On information and belief, among others, the actions that Defendant took during this period included the cancellation of GGGG’ outstanding promissory notes, discharging GGGG’ mortgages and quit claiming certain property to GGGG, purportedly in full satisfaction of any outstanding loans.  
COUNT I
Breach of Trust, Accounting by Trustee, 
Tracing and Damages (RSA 564-B:10-1001 & 10-1002) 
64. Paragraphs 1 through 63 are restated and incorporated herein by reference.

65. As described more fully above, XXXX as trustee of GGGG, over a period of years exploited its position to enrich its president and CEO, Defendant, at the expense of GGGG and the Does.  XXXX breached the duties set forth above.  Its unlawful conduct includes, but is not limited to:
a. Loaning money from GGGG to the Defendant Entities when it knew that the funds were being used in a manner contrary to the Doe-Defendant Agreement;

b.  Accepting payment for FFFF’ work on the Stratham project, while permitting the project to be billed for the same work;
c. Billing GGGG in a manner that was contrary to the Doe-Defendant Agreement, and which benefited XXXX and Defendant to the detriment of GGGG;
d. Administering Defendant’s other trusts in a manner that was contrary to the interests of GGGG, was a conflict of interest for XXXX, and was favorable to the other trusts;

e. Failing to provide detailed accountings for the individual project costs, expenses and profits; 

f. Conspiring with Defendant and the Defendant Entities to defraud GGGG and the Does out of their investment funds and profits; 

g. Engaging in loan transactions that were grossly tainted by its own conflict of interest; and 
h. Notifying Petitioners of XXXX’s intention to resign and then moving immediately to protect Defendant’s interests to the detriment of Petitioners.
66. The Petitioners seek the following remedies for XXXX’s breaches of trust:

a. Compel XXXX to make a complete accounting to the Petitioners of its acts as trustee (RSA 564-B:10-1001(b)(4));

b. Declare that Petitioners have the right to void any and all transactions tainted by XXXX’s conflict of interest;

c. Set aside as void XXXX’s unauthorized and unlawful acts (RSA 546-B:10-1001(b)(9));

d. Impose a constructive trust on all wrongfully disposed trust property, id.;
e. Permit tracing of wrongfully disposed trust property into the hands of third-party transferees, including Defendant, and Defendant Entities, id.; and 
f. Order the recovery of all wrongfully disposed trust property or its proceeds.  Id.
67. In addition to the remedies requested in the preceding paragraph, the Petitioners seek an award of damages. (RSA 546-B:10-1002(a)).
68. Finally, the Court should award the Petitioners their attorney’s fees and costs (RSA 564-B:10-1004); and should order any other appropriate relief, including equitable relief under RSA 547:3-b (RSA 546-B:10-1001(b)(10).
COUNT II
Conspiracy

69. Paragraphs 1 through 68 are restated and incorporated herein by reference.

70. Defendant and the Defendant Entities acted in furtherance of an agreement to extract money from GGGG by engaging in the unlawful and fraudulent conduct described above.  
71. Defendant and the Defendant Entities acted in furtherance of an agreement to breach XXXX’s fiduciary duties to GGGG.
72. Defendant and the Defendant Entities acted in furtherance of an agreement to commit fraud by accepting payment from a third party for construction work at the Stratham project while billing the project for the costs of the same construction.

73. Defendant and the Defendant Entities acted in furtherance of an agreement to commit fraud by charging Defendant’s personal debts to various projects.

74. Because of Defendant’s and the Defendant Entities’ conspiratorial conduct, Petitioners have suffered substantial damages, all within the jurisdictional limits of this Court.
COUNT III
Veil Piercing
75. Paragraphs 1 through 74 are restated and incorporated herein by reference.

76. The Court must disregard XXXX’s corporate identity and hold Defendant individually liable as a matter of law because XXXX could not legally engage in the business of a trust.  Corporations, such as XXXX, formed under RSA 293-A, may not be formed to carry out the business of a trust, RSA 293-A:3.01(b), and XXXX was never qualified to conduct business as a trust company under RSA 392.

77.  The Petitioners substantially relied on Defendant's assurances of his skill, experience and expertise based in large measure on the status of XXXX, FFFF and EEEE as corporate entities and the duties that accompany such entities.  

78. On information and belief, Defendant failed to adhere to the corporate formalities required by law in the operation of the Defendant Entities.

79. The evidence demonstrates that Defendant used the Defendant Entities to promote an injustice and fraud against GGGG and the Does.
80. On information and belief, Defendant used the corporate identities and the business accounts of the Defendant Entities to engage in the unlawful conduct described above.

81. Defendant’s unlawful conduct in the management of the affairs of the Defendant Entities demonstrates that these entities are merely Defendant’s alter ego, conducting operations for his personal business interests and benefit rather than that of the corporations.

82. Based on Defendant’s egregious conduct, the Court should disregard the corporate identities of the Defendant Entities to hold Defendant personally liable to GGGG and the Does.
COUNT IV
Breach of Contract
83. Paragraphs 1 through 82 are restated and incorporated herein by reference.

84. The Doe-Defendant Agreement represents a valid contract.

85. The material elements of the contract included GGGG receiving a first mortgage on all project properties, the 50/50 split of end profits, Defendant not taking any kind of a salary for his time, labor or services, charging only direct costs to the projects, charging only $19.50 per hour for administrative work performed by employees, other than Defendant, of the Defendant Entities related to the management of GGGG and the various projects, among other material elements.

86. Defendant circumvented the Doe-Defendant Agreement by engaging in the unlawful conduct described above.
87. There is a substantial likelihood that other breaches will be identified through discovery.

88. As a result of Defendant’s breach of the material terms of the agreement, the Does have suffered substantial damages all within the jurisdictional limits of this Court.
COUNT V
RSA 358-A, Deceptive Trade Practices
89. Paragraphs 1 through 88 are restated and incorporated herein by reference.

90. Defendant deceptively misrepresented his skill and expertise in the areas of property development and management in order to induce the Does to fund various development projects managed by the Defendant Entities.
91. Defendant and XXXX deceptively misrepresented that XXXX would prudently administer GGGG in the interests of the Does and in accordance with the Doe-Defendant Agreement.

92. Defendant and the Defendant Entities deceptively engaged in the unlawful conduct described above.

93. Because Defendant and the Defendant Entities made their deceptive misrepresentations, and engaged in deceptive and unlawful conduct willfully and knowingly, Petitioner’s are entitled to up to treble damages, but not less than double the amount of their damages, as well as their costs and attorney’s fees.  RSA 358-A:10, I.  
COUNT VI
Fraud

94. Paragraphs 1 through 93 are restated and incorporated herein by reference.

95. Defendant and the Defendant Entities fraudulently misrepresented that they were not taking any profit from the individual projects until their completion.

96. Defendant’s and the Defendant Entities’ fraudulent conduct and misrepresentations described above resulted in Defendant realizing a profit during the pendency of individual projects under the guise of claimed legitimate expenses.

97. Defendant and the Defendant Entities all made these fraudulent misrepresentations and undertook their fraudulent conduct with the knowledge of the false and fraudulent nature of those misrepresentations and conduct.

98. Defendant and the Defendant Entities intended for Petitioners to rely on these false misrepresentations and fraudulent conduct, and Petitioners did in fact rely on those misrepresentations and conduct, as evidenced by the fact that they continued to fund the projects.

99. As a result of Defendant’s and the Defendant Entities’ misrepresentations and conduct, Petitioners suffered substantial damages all within the jurisdictional limits of this Court.
COUNT VII
Unjust Enrichment and Restitution
100. Paragraphs 1 through 99 are restated and incorporated herein by reference.

101. Defendant and the Defendant Entities engaged in the unlawful conduct described above, resulting in a substantial benefit to the detriment and expense of Petitioners.

102. It would be unconscionable for Defendant and the Defendant Entities to retain that benefit.  Therefore, the Petitioners are entitled to restitution.
COUNT VIII
Declaratory Judgment Related to the Stratham Project
103. Paragraphs 1 through 102 are restated and incorporated herein by reference.

104. On information and belief, when DDD sold the Stratham project to Developer the compensation arrangement included a 25% share of the sale price from the future sale of lots located in that development.

105. Pursuant to the terms of the Doe-Defendant Agreement, that 25% share is to be split 50/50 between DDD and GGGG.

106. On information and belief, DDD or its agent, currently holds approximately $220,000 in escrow to pay for land use change taxes on the Stratham project development.
107. Petitioners are entitled to a declaratory judgment that they are entitled to their rightful share of any future share of the sale proceeds realized from the sale of lots in the Stratham project development, plus any proceeds from prior sales that have not yet been paid to GGGG.

108. Petitioners are entitled to a declaratory judgment that they are exclusively entitled to receive any amounts remaining in escrow after payment of the land use change taxes assessed on the Stratham project development and that any deficiencies in the escrow funds to pay for the taxes shall be borne solely by DDD.
COUNT IX
Declaratory Judgment Related to the Durham Project
109. Paragraphs 1 through 108 are restated and incorporated herein by reference.

110. On or about September 4, 2008 Defendant through XXXX purported to convey the Durham project property held by AAA to GGGG by quitclaim deed.
111. At the same time, Defendant through XXXX purported to discharge (but did not record a discharge) of all outstanding mortgages held by GGGG against the same property and marked the related promissory notes satisfied.

112. At that time, both Baines and XXXX were trustees to GGGG.  XXXX owed a duty to keep Baines reasonably informed about the administration of the trust.  RSA 564-B:7-703(i).  However, it never advised Baines of these attempted actions.  

113. Pursuant to RSA 564-B:7-703 in the absence of unanimous consent, the majority of the trustees must consent to an action taken by trustees.

114. Because Baines was never informed of the attempted action, and thus never consented, XXXX’s attempt to transfer the property, discharge the mortgages, and cancel the notes was ineffective.

115. Because the subject transactions were undertaken by XXXX subject to a conflict of interest, they are voidable by the Does as beneficiaries of GGGG.  RSA 564-B:8-802(b).
COUNT X
Negligence

116. Paragraphs 1 through 115 are restated and incorporated herein by reference.

117. Defendant owed a duty of care to GGGG and the Does as its beneficiaries to operate XXXX prudently so as to avoid XXXX’s breach of its fiduciary duties.
118. Defendant knew or should have known that allowing XXXX to loan GGGG’ money to the Defendant Entities, for which XXXX was also the trustee, was a blatant conflict of interest and a breach of his general duty of care, particularly where Defendant held a significant personal interest in both XXXX and the Defendant Entities receiving the loans.

119. Defendant knew or should have known that engaging in the unlawful conduct described above was a breach of his general duty of care.
120. Petitioners suffered substantial damages due to Defendant’s negligence, all within the jurisdictional limits of this Court.
COUNT XI
Enhanced Compensatory Damages

121. Paragraphs 1 through 120 are restated and incorporated herein by reference.

122. The unlawful conduct of Defendant and the Defendant Entities was wanton, malicious, or oppressive, entitling the Petitioners to an award of enhanced compensatory damages.
Respectfully submitted,

henry w. Doe, iii as Trustee and 

Beneficiary of the GGGG CHARITY 

TRUST and JOAN DOE as Beneficiary 

of the GGGG CHARITY TRUST





By their Attorneys,






McLANE, GRAF, RAULERSON & MIDDLETON,






PROFESSIONAL ASSOCIATION

Date:  
October ____, 2008

By:_____________________________






       Ralph F. Holmes NH Bar # 1185






       Darrell J. Chichester NH Bar # 17666






       900 Elm Street, P.O. Box 326






       Manchester, NH  03105-0326






       Telephone:  (603) 625-6464

� The name “_________Charity Trust” is a misnomer, as it is not a charity trust.  Thus, this matter does not require the involvement of the Director of Charitable Trusts as a party.





� As a matter of law, Defendant is personally liable for the acts and omissions of XXXX, a corporation which he controlled and which served as trustee of GGGG and five other Defendant-controlled trusts.  Corporations, which are creatures of statute, “may not be organized [under the Business Corporation Act] for the purpose of . . . the business of a trust.”  RSA 293-A:3.01(b).  XXXX is not qualified as a trust company under RSA Chapter 392.  All actions taken by Defendant for XXXX were ultra vires and without protection of the limitations of liability of the corporate form.
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