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STATE OF NEW HAMPSHIRE

PROBATE COURT

HILLSBOROUGH, SS





     DOCKET NO. _________

In Re:  Estate of Ruth M. Doe
PETITION TO OVERTURN THE 

RUTH M. DOE REVOCABLE TRUST

NOW COMES the Petitioner, Alaina E. AAA (“Alaina”), a child and heir-at-law of the decedent (the "Petitioner") and petitions the Court to overturn the Ruth M. Doe Revocable Trust (the “Trust”) because the trust was created, on information and belief, at a time when Ruth M. Doe (“Ruth”) lacked the requisite mental capacity to establish the Trust and the Trust and its terms were the product of the undue influence of Leslie M. Doe (“Leslie”).  In furtherance of her petition, Petitioner states as follows:
PARTIES
1. Petitioner Alaina E. AAA resides at _____________, New Hampshire and is the daughter of the decedent Ruth M. Doe.

2. Respondent Leslie M. Doe has a mailing address at _____________, New Hampshire  and upon information and belief is the trustee of the Ruth M. Doe Revocable Trust and was also appointed attorney-in-fact for Ruth M. Doe under a New Hampshire Durable Power of Attorney.

JURISDICTION AND VENUE

3. Jurisdiction is proper in this Court pursuant to RSA 547:3, I, which provides that the Probate Court has exclusive jurisdiction of, inter alia, the interpretation and construction of trusts, and the appointment, removal, surcharge and administration of trustees of trusts.
4. The Hillsborough County Probate Court is the appropriate venue for this matter as the Estate of Ruth M. Sepatis is currently under probate in this Court.
FACTS
5. Upon information and belief, Ruth executed a Durable Power of Attorney appointing Leslie attorney-in-fact in or about 2005. 
6. As attorney-in-fact, Leslie owed Ruth strict fiduciary duties, including, but not limited to the following:

The duty of utmost care;

The duty to honor the terms of the powers of attorney;

The duty of loyalty;

The duty of honesty;

The duty not to commingle;

The duty of prudence; 

The duty of full disclosure;

The duty not to self-deal;

The duty to account;

The duty to refer Ruth to independent counsel before engaging in any conduct which favored her personal interests;

The duty to seek judicial review of any conduct which favored her personal interests;

The duty to resign and seek the appointment of a qualified replacement;

The duty of impartiality; and

The duty to keep precise, complete, and accurate records.

7. Upon information and belief, Leslie breached her fiduciary duties by, among other things, using her position as Ruth’s attorney-in-fact to isolate Ruth from family and friends.  Such isolation included refusing to disclose Ruth’s whereabouts to Ruth’s daughter and former husband for several months, at a time when Ruth was in the hospital with a serious illness. 

8. Upon information and belief, Leslie used her position as attorney-in-fact to transfer Ruth’s assets to herself and use Ruth’s financial accounts for her own personal benefit.  Leslie did not seek independent legal advice when engaging in these transactions.
9. Upon information and belief, Leslie further used her position as Ruth’s attorney-in-fact to destroy Ruth’s willpower such that Leslie’s will was substituted for Ruth’s.

10.  Upon information and belief, Ruth, at a date presently unknown but at a time when she lacked capacity and was acting under the undue influence of Leslie, established the Ruth M. Doe Revocable Trust.

11. Because of her fiduciary position, each transaction in which Leslie was the beneficiary is presumed to be the product of undue influence, and she bears the burden of proving otherwise.  See In Re Estate of Cass, 143 N.H. 57, 61 (1998).

12. Upon information and belief, Leslie is the Trustee of the Trust and a beneficiary.
COUNT I

Lack of Capacity to Establish Trust

13. Paragraphs 1 through 12 are restated and incorporated herein by reference.

14. Because Ruth lacked the requisite capacity to establish the Trust pursuant to RSA 564-B:4-402, the Court should deem the Trust void.
COUNT II
Undue Influence

15. Paragraphs 1 through 14 are restated and incorporated herein by reference.

16. Because Ruth M. Doe was the product of Leslie’s undue influence over Ruth, the Court should deem the Trust void, pursuant to RSA 564-B:4-406.
WHEREFORE, the Petitioner respectfully requests that this Court:


A.
Order that the Ruth M. Doe Revocable Trust is void for lack of capacity and undue influence; 

B.
Order that all Trust assets are assets of the Estate of Ruth M. Doe
C.
Award the Petitioner attorneys’ fees and costs for bringing this action; and

D.
Award such other and further relief as necessary and just.
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