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THE STATE OF NEW HAMPSHIRE

HILLSBOROUGH, SS.
SUPERIOR COURT

NORTHERN DISTRICT

Docket No.      
     
v.

     
REQUEST FOR FINDINGS OF FACT

AND

CONCLUSIONS OF LAW


The Petitioner in above-referenced case, John Doe, Power of Attorney for      , by his undersigned attorneys, McLane, Graf, Raulerson & Middleton, Professional Association, hereby offers the following Request of Findings of Fact and Conclusions of Law, and states as follows:

REQUESTED FINDINGS OF FACT

1. In January, 2005,       (“     ”) was approximately 75 years old.  As of 2001,       had resided at       for almost 65 years.  

2.       had purchased       from her parents and her parents had been resided there for the balance of their lives.        had been married to       until 1988, when he passed away.

3.       had no children.

      intention as of 2001 was to reside at       for so long as she was able.  

4.       trusted her nephew,      , to assist her in making financial decisions and with respect to her other decision making needs.  

In 1994,       named both       (“     ”) and John Doe to act as her power of attorney in all matters.  

5. As of January 1, 2002,       had named       as the joint owner of her bank accounts.

In the 1990s, John Doe offered to buy       house for $250,000, and to buy       a condo to live in slightly farther up on Mast Road.        rejected the offers because she wanted to stay in her home.  

      visited with       on a frequent basis and enjoyed her trust and confidence in all matters.  

In January, 2001,      ,       and       daughter, the defendant      , claim to have discussed in very general terms       possible sale of       to the Defendants.

6. In late February or early March 2001, the Defendants again brought up the prospect of       sale of       to them.

In the late February, early March 2001 discussions that ensued the defendants claim,       announced that she would sell her house to them for $100,000.

7. The Defendant,      , was “astounded” by this price.

The Defendants understood that $100,000 was no more than half the house’s fair market value and represented an in excess of $100,000 discount from the fair market value.

      agreed to this price contingent upon the Defendants agreeing that she,      , would be allowed to live in the apartment on the second floor of       for so long as she desired.

8. The Defendants agreed to       stipulation.

In March, 2001,       and the Defendant,      , informed       long-term tenant at      , Jane Jones, that she would have to move because       was selling the house and the Defendants would be moving in so that       would need her apartment.

      and the Defendants, with       present, executed a document that the Defendants drew up that was named a Purchase and Sale Agreement.  

      was present at the time the purchase and sale agreement was signed and witnessed the parties’ signatures.

9. The Defendants made no effort to enlist an independent party to represent       interests.

10. The Defendants made no effort to review the proposed transaction with the rest of       family.

      relied upon       to assure that she would be treated fairly and honorably by his daughter and her husband.

11.       trusted the Defendants.

      depended upon and trusted that       and the Defendants would abide by their agreement with her that she would be able to stay in the apartment at       for so long as she wished.

12.       and the Defendants did not commit their agreement concerning       tenancy to writing.

It was in fact the Defendants’ initial expectation that in return for the substantial discount that       was providing them upon the sale of       to them that she would be residing in the apartment at       without the payment of rent.

Sometime in the summer of 2001, the Defendants claim that       insisted that she pay the Defendants some rent.  The Defendants set       rent at $500 per month in light of their perception that $500 was half the market rate for rent and they understood that       was selling her house to them for half of its value.

The Defendants moved into       home and stayed there for three months in advance of the sale of the property to them.

13. The parties closed on their sale agreement in September, 2001.

Over the next two years, the Defendants became disenchanted with      .  They became angry with       because she would, in their view, focus and repeat her concern over certain issues.

14. The Defendants ascribed what they perceived as       unwarranted focus on certain issues to her manipulation of them.

Unbeknownst to       or the rest of the family,       thought that       was a very difficult and unpleasant person to associate with on anything other than a limited basis.

     , in fact, went so far as to suggest that       husband,      , had to have found his spot in Heaven insofar as he had spent his time in Hell married to      .

Likewise,       reflected that his father had always shared with him that the fact that       was denied children as the product of her marriage signaled that God was a just God.        only dispute with this statement was that he intellectually denies the existence of God.

In order to rectify the discomfort that they felt at       reminding them about things like the need to keep the driveway behind the garage clear so that she could move her vehicle, the Defendants ejected Routhier from the garage.

15. The Defendants ejected        from the garage in the early part of 2004.

      was very upset by the Defendants’ decision to keep her from the garage which was part of the deal in her remaining in her home of 65 years for the balance of her life, if she were so able and so desired.  

16. By late 2004, the Defendants considered living with       unworkable. 

17. In late 2004, the Defendants informed       that she would have to vacate the apartment by no later than May of the following year insofar as they had determined to list the property for sale and intended to sell it.

      called several of her other family members and friends crying and nearly hysterical that the Defendants were throwing her out of her house.  

18. Only after the Defendants were contacted by other outraged family members did they tell       that they would make some provision for her to continue to live in the house with the strangers to whom they would be selling.  

Likewise, only after there was an outcry did the Defendants write to       expressing their love and affection for her and offering to give her $25,000.00 back from the sale of the house.

19. The Defendants listed the house for approximately $350,000.00.  Had the Defendants received any where close to their asking price they would have pocketed in excess of $200,000.00 profit as a consequence of their aunt's sale of the property to them for such a substantially reduced price.

20. The Defendants wrote to       in Long Island in July 2005 demanding that she remove her belongings from her apartment by no later than the end of the week upon threat that they would remove her personal effects and store them at her expense if she did not comply.

21.       has been living in an assisted living facility in Huntington, Long Island, since she moved down to that area around May 2005.  Initially, because she was not significantly impaired, she did not require many of the services provided by Huntington Terrace.  Over time, her utilization of the services has increased.

22. Had       continued to live at       from April 2005 to January 2006,  her expenses of living would have been $3000 per month less.  

23. Had       remained living at       from January 2006 through September 2006, her expenses would have been $4000 per month less.

24. The Defendants knew that their aunt was in a fragile state at the time that they announced they were going to force her to leave the only place that she had known as home from the time that she was 15, and that forcing her from that home would have a dramatic negative impact on her psyche.

25. The Defendants' self-absorbed, selfish desire to move from the home despite their agreement with their aunt to the contrary, and their abandonment and eviction of her in the process,  has caused       to suffer extraordinary mental anguish at their abandonment of her.

CONCLUSIONS OF LAW
26.       and the Defendant had an agreement whereby       was to sell her house for a more than $100,000.00 discount and in return       would continue to reside at      

 FORMTEXT 
      for so long as she desired and was able to do so.  It was based upon this agreement that       conveyed her property to the Defendants for $100,000.00

27. The property was worth no less than $230,000.00 at the time of the transfer from       to the Defendants.

28.       enjoyed a special position of trust and faith with      .  A fiduciary relationship has been defined as a comprehensive term and exists wherever influence has been acquired and abused or confidence has been reposed and betrayed.  See Schnieder v. Plymouth State College, 144 N.H. 458, 462 (1999).  The basic confidential relationship arises out of the family relationship, where one party is justified in believing that the other party will act in her interest.  In re Estate of Cass, 143 N.H. 57, 59 (1998); see also Clooney v. Clooney, 118 N.H. 754, 757 (1978).  

29. In failing to represent      's interests in preference to advancing those of his daughter,       abrogated that special position of trust and faith.  “Where by reason of kinship, business association, disparity in age or physical or mental condition, or other reason, the grantee is in an especially intimate position with regard to another and the latter reposes a high degree of trust and confidence in the former, a confidential relationship exists which prohibits the one trusted from seeking a selfish benefit for himself or herself during the course of the relationship, and affords a basis for imposing a constructive trust.”  90 C.J.S. Trusts §190.  

30.       execution of the Purchase and Sale Agreement and her completion of the sale of her property to the Defendants for the substantial discount off fair market value without a written stipulation as to the balance of the terms of the parties' agreement was as a consequence of       abrogation of his special relationship with her.

31. The Defendants knowingly breached their agreement with       intending to rely upon the absence of a written contract as the excuse for their abandonment of their agreement with      .  

32. The Defendants hold       in constructive trust for      .  A constructive trust may be imposed when clear and convincing evidence shows that a confidential relationship existed between two people, that one of them transferred property to the other, and that the person receiving the property would be unjustly enriched by retaining the property, regardless of whether the person obtained the property honestly.  In re Cass, 143 N.H. at 60.  

33.      's sale of her home to the Defendants should be rescinded as the product of undue influence.   “[I]f a person assumes a relation of personal confidence he or she becomes trustee, and any transaction he or she enters into with the other person by which he or she gains advantage is presumed to be made under undue influence.”  90 C.J.S. Trusts §190.  See also n re Cass, 143 N.H. at 61. 

34. The statute of frauds does not apply in this matter because       is held in constructive trust for       benefit.  Inasmuch as constructive trusts arise by construction or operation of law and not by agreement or intention, the statute of frauds has no application to such trusts, and do not prevent the establishment or enforcement thereof, since such statutes are meant to prevent frauds and not to encourage them.  See 90 C.J.S. Trusts § 178 (2005); see also Hopwood v. Pickett, 145 N.H. 207, 209 (2000) (“Because the statute of frauds does not apply to preclude the admission of parol evidence in a constructive trust action, “the door [is opened] to attacks on record titles and on transfers which on their faces are absolute.”).  
35. The statute of frauds does not apply in this matter because       has performed her part of the contract with the Defendants.  “Where there has been part performance of the agreement, the case is taken out of the Statute of Frauds.”  Tentido v. Locke Lake Colony Assoc., 120 N.H. 593, 599 (1980).
36. The statute of frauds does not apply in this matter because the Defendants have defrauded their aunt.  “The law seeks to alleviate the harshness of the statute when some operating facts, such as fraud, part performance or other equitable considerations, are present.”  Halstead v. Murray, 130 N.H. 560, 564(1988); Weale v. Massachusetts Gen. Housing Corp., 117 N.H. 428, 431 (1977).  See also Daley v. Blood, 121 N.H. 256, 257 (1981) (action based upon intentional misrepresentation could be maintained even though the promise that was alleged to have been breached was itself unenforceable due to the Statute of Frauds).  

37. The Defendants, because they acted in concert with       who had a special relationship with      , have the burden of proving that the transaction was not the subject of undue influence.  In cases where the donee acts in a fiduciary capacity to the donor, the donee has the burden of proving an absence of undue influence. In re Cass, 143 N.H. at 61. 

38. As a consequence of the       negligent misrepresentation,       has suffered damages in the amount of $63,000.  

39. As a consequence of       intentional misrepresentation,       has suffered damages in the amount of $63,000.  

40. The Defendants have not shown that the transaction was not the subject of undue influence.

41. The Defendants’ outrageous and callous abandonment of       and breach of their contract with her warrant an imposition of damages against them for      ’s mental anguish, pain and suffering.  






Respectfully submitted,

     





By       Attorneys,






McLANE, GRAF, RAULERSON & MIDDLETON,






      PROFESSIONAL ASSOCIATION

Date:   


   

By:____________________________________________


Scott H. Harris 


900 Elm Street, P.O. Box 326


Manchester, New Hampshire 03105-0326


Telephone (603) 625-6464

Certificate of Service


I hereby certify that on this       day of      ,      , I forwarded the foregoing Findings of Fact and Conclusions of Law by mailing copies thereof by first class mail, postage prepaid, to      , counsel of record.
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Scott H. Harris 
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