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STATE OF NEW HAMPSHIRE

MERRIMACK COUNTY, SS.
PROBATE COURT

IN RE: Estate of Owen L. Doe
Docket Number ___________
MOTION TO APPROVE ENGAGEMENT OF COUNSEL

NOW COMES the Executrix, Rita A. Doe, by and through her counsel, McLane, Graf, Raulerson and Middleton, Professional Association, with this Motion to Approve Engagement of Counsel.  As grounds therefore, Ms. Doe states as follows:
Introduction

1. On December 18, 2007, Owen L. Doe ("Owen") was tragically killed near his home in ___________, New Hampshire, at the age of 91.  Thereafter, his widow, Rita A. Doe ("Rita") was appointed administrator of the Estate of Owen L. Doe ("the Estate").  Rita possesses potential civil claims arising from Owen's death.  Counsel requests the Court to approve common representation in the pursuit of these civil claims on behalf of Rita individually and in her capacity as Executrix of the Estate.  

2. The potential civil claims arise from the motor vehicle accident on December 18, 2007, which caused Owen's death.  On that day, at about 5:20 p.m., Owen was walking on Park Avenue in Hopkinton, New Hampshire.  At about the same time, Ruth AAA ("AAA") was driving her Ford Escort north on Park Avenue.  AAA's vehicle struck Owen, causing his death.  AAA told first responders that she did not see anything until it was too late.  The police report concluded that AAA failed to yield to Owen, a pedestrian.
 Estate Disposition
3. Owen is survived by his wife, Rita, and his daughter, Nancy BBB ("Nancy").  Nancy is Owen's daughter from a previous marriage and is otherwise unrelated to Rita.  Owen had no other children.  
4. During his lifetime, Owen executed the following documents to control the distribution of his estate: (1) Last Will of Owen L. Doe, September 28, 1995 ("1995 Will"); (2) First Codicil of Owen L. Doe, February 15, 2001 ("2001 Codicil"); (3) The Owen L. Doe Revocable Trust, September 28, 1995 ("The Owen L. Doe Revocable Trust of 1995"); and, (4) First Amendment and Restatement of The Owen L. Doe Revocable Trust of 1995 ("Trust").  Other dispositions of property were controlled by financial accounts held by Owen and Rita jointly, and through the distribution of funds pursuant to certain contracts in which Rita was named as a beneficiary.

5. Under the 1995 Will, Owen directed that his estate first pay all his legal debts and expenses of administration.  (1995 Will, ¶ 1).  He then devised and bequeathed the remainder of his estate to the trustee named in the Trust, to control and dispose of according to the terms of the Trust.  (1995 Will, ¶ 2).  Under the 2001 Codicil, he nominated Rita as the executrix of the 1995 Will.  (2001 Codicil, ¶ 1).  
6. Estate assets pour over from the 1995 Will into the Trust, and therefore, the Trust controls the distribution of the Estate.  (1995 Will, ¶ 2).  Under the terms of the Trust, Rita receives all of the tangible personal property and household effects that are part of the trust estate.  (Trust, ¶ 3A).  Rita also receives all of Owen's title and interest in the real estate located at 79 Park Avenue, Hopkinton. (Trust, ¶ 3B).  The remaining trust estate is to be distributed to Nancy.  (Trust, ¶ 3C).  The Trust identifies Rita and Robert A. Wells, Esq., as successor co-Trustees to Owen, the original trustee under the Trust.  (Trust, ¶ 8B).
Representation

7. On March 17, 2008, Rita was appointed by this Court to administer the Estate. Around the same time Rita pursued appointment as administrator of the Estate, she investigated the possibility of bringing a cause of action against those responsible for Owen's death (the "Claims").  Rita met with undersigned counsel to discuss her potential claims and agreed to have McLane, Graf, Raulerson, and Middleton, P.A., represent her in her capacity as Executrix of the Estate and as an individual claimant for loss of consortium damages.
8. Undersigned counsel recognized the potential conflict of interest in common representation as defined in Rule 1.7 in the Rules of Professional Conduct.  In particular, Rita individually, and the Estate, have a common interest to pursue the Claims; the Estate and Rita, however, also possess a potential conflict in relation to the allocation of any recovery.  To remedy this potential conflict, counsel met with Rita and explained the potential conflict.  Rita's daughter, Louise Carr, was also present during this explanation.  Counsel told Rita that any settlement of claims and any allocation of a recovery will be presented to the Probate Court for review and approval.  
9. Rita understands the benefits of pursuing this claim with common representation, the existence of a potential conflict of interest, and the plan for allocation of any recovery.  Rita acknowledged her understanding of this arrangement in the Contingent Fee Agreement executed on March 4, 2008.  (Contingent Fee Agreement, attached at Exhibit A).  
10. To fund the expenses of the litigation and expenses of estate administration, Rita, as Trustee of the Trust, will advance funds from the Trust. 
11. Undersigned counsel spoke with Nancy about this arrangement.  Nancy was told that under the terms of the Trust and the 1995 Will she would effectively be awarded any civil claim recovery received by the Estate.  She was told that the extent of that recovery would be determined by the Probate Court's approval of a proposed recovery allocation between Rita's loss of consortium claim and the claims of the Estate.  Nancy understood this arrangement.  
12. Although Nancy is not an adverse party, she will be kept informed of the progression of any cause of action pursued on behalf of the Estate and on Rita's behalf as an individual.  Nancy was copied on this motion to the Court and will be copied on all pleadings filed with the Court.  Nancy assented to the filing of this motion.  
13. Out of an abundance of caution, counsel seeks the Court's permission for Rita to engage McLane, Graf, Raulerson, and Middleton, P.A., in common representation under the terms described in this motion and the Contingent Fee Agreement.  In addition to seeking the Court's approval for this arrangement, counsel seeks the Court's approval of the attached Contingent Fee Agreement before pursuing the Claims.  Accord Prob. Ct . R. 88 (requiring court approval for fees and expenses of fiduciaries and attorneys).  The Contingent Fee Agreement states that counsel will receive a fee of one-third the gross amount of recovery, including interest and costs, if successful.  

WHEREFORE, the Executrix respectfully requests that the Court:

A. 
Grant this Motion to Approve Engagement of Counsel; 

B. 
Schedule a hearing on this motion if necessary; and,
C. 
Grant such other relief as the Court deems equitable and just.
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	Respectfully submitted,

RITA DOE
By Her Attorneys,

McLANE, GRAF, RAULERSON & MIDDLETON, P.A.

By:________________________________

Ralph F. Holmes

Neil B. Nicholson
McLane, Graf, Raulerson & Middleton P.A.

900 Elm Street, PO Box 326

Manchester, NH  03105-0326

(603) 625-6464

	
	


Certificate of Service

I hereby certify that on this day a copy of the foregoing Motion to Approve Engagement of Counsel was provided via first class mail to counsel of record.
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Neil B. Nicholson

I have contributed this pleading to NHAJ’s online form file in the hope that members might find it of use.  I am happy to try to be of assistance if you have questions.  I can be reached at 628-1409 and ralph.holmes@mclane.com.  I encourage you to please donate your pleadings to our online form file.  To maximize the value of this important  benefit, all of us need to participate.
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