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DOCKET NO.
____

Henry W. Doe, III, as Trustee and Beneficiary of the AAA Charity Trust and Joan W. Doe as Beneficiary of the AAA Charity Trust

v.

James R. BBB, CCC Management Company, Inc., DDD Realty Trust, EEE Realty Trust, FFF Realty Trust, GGG Realty Trust, HHH Realty Trust, BBB Family Trust, III Materials, Inc., JJJ Construction Company, Inc., and KKK Development, LLC 

VERIFIED EX PARTE MOTION FOR PROVISIONAL INJUNCTIVE RELIEF

NOW COME Petitioners and state as follows:  

1. By this Motion, Petitioners ask the Court to order that payments to be made during the pendency of this case by KKK Development, LLC (“KKK”) to HHH Realty Trust (“HHH”), CCC Management Company, Inc. (“CCC”), or James R. BBB (“BBB”) or their designees be paid into Court or into an escrow account agreed upon by the parties subject to a perfected security interest of Petitioners.  
2. As recounted in the contemporaneously filed Verified Ex Parte Petition to Attach and Petition for Accounting, Declaratory Relief, and Money Damages, Petitioners have discovered that BBB and the entities he controls (the “BBB Entities”) have, through financial manipulation, self dealing, and fraud divested what is expected to amount to millions of dollars belonging to AAA, which had advanced funding for BBB’s real estate development ventures.  A copy of the trust instrument establishing AAA is attached as Exhibit A.  
3. Below is a chart setting forth the relationships of AAA and the BBB Entities and the projects in which they are involved:  

	Entity
	Trustee
	Beneficiary
	Ownership
	Management
	Involvement

	AAA Charity Trust
	CCC Management Company, Inc. 

	Mary & Terry Doe
	N/A
	N/A
	Funding for all projects 

	CCC Management Company, Inc.
	NA
	N/A
	BBB Family Trust
	James R. BBB President/CEO
	Trustee of AAA (funding source) and BBB-owned trusts which own the real estate developments

	DDD Realty Trust
	CCC Management Company, Inc.
	BBB Family Trust
	N/A
	N/A
	Owner-developer of Durham and Nottingham Projects

	EEE Realty Trust
	CCC Management Company, Inc.
	BBB Family Trust
	N/A
	N/A
	Owner-developer of Nottingham Project

	FFF Realty Trust
	CCC Management Company, Inc.
	BBB Family Trust
	N/A
	N/A
	Owner-developer of Nottingham Project

	GGG Realty Trust
	CCC Management Company, Inc.
	BBB Family Trust
	N/A
	N/A
	Owner-developer of Nottingham Project

	HHH Realty Trust
	CCC Management Company, Inc.
	BBB Family Trust
	N/A
	N/A
	Owner-developer of Stratham Project

	JJJ Construction Company, Inc.
	N/A
	N/A
	BBB Family Trust
	James R. BBB President/CEO
	Construction Company

	III Materials, Inc.
	N/A
	N/A
	DDD Realty Trust
	Jim BBB President/CEO
	Construction Company


4. Until September 5, 2008, CCC Management Company, Inc. served as trustee of AAA and owed its beneficiaries, the Petitioners, the following duties:

a. The duty of utmost care;

b. The duty of prudence;

c. The duty to carry out the terms of the Trust;

d. The duty of loyalty;

e. The duty of honesty; 
f. The duty to incur only costs that are reasonable in relation to the trust property, the purposes of the trust, and the skills of the trustee;
g. The duty to protect Trust property;

h. The duty not to delegate;

i. The duty not to commingle Trust assets;

j. The duty not to attack the Trust; 

k. The duty not to conspire with another fiduciary to breach its duties;

l. The duty not to self-deal;

m. The duty to account;

n. The duty to inform and report;
o. The duty to seek judicial review of its conduct;

p. The duty of impartiality;

q. The duty to use its special skill and expertise;
r. The duty to resign and seek the appointment of a qualified replacement; and
s. The duty to keep precise, complete, and accurate records.

See RSA 564-B:8 et seq.

5. The Parties agreed to the following business arrangement:

a. The Petitioners would make contributions to AAA;

b. AAA, under the control of BBB through CCC, would then loan funds to the BBB Entities to fund real estate development projects;

c. BBB would not enrich himself or his family from proceeds from the loans; and 

d. BBB and AAA would share equally in the profits realized from each project.

6. As a result of a preliminary analysis of available financial documents by _________, CPA, a copy of whose affidavit is attached hereto as Exhibit B, Petitioners have discovered that BBB engaged in systematic diversion of AAA’ funds loaned for development projects and outright fraud.  Specific instances of the fraudulent and other conduct are detailed in the accompanying Verified Ex Parte Petition to Attach and its exhibits
7. AAA invested upwards of $2.7 million in the Stratham project developed by HHH.

8. On or about July 16, 2003, HHH sold the project to KKK, the sales price of which included the right to receive certain contingent future payments pursuant to a so-called “Agreement for Bonus Payments” secured by a mortgage granted HHH by KKK.  See Exhibit C.

9. As reflected in the letter of CCC to Mr. Doe dated January 23, 2003,  and enclosed “Estimated Cash Flow” schedule attached as Exhibit D, AAA is entitled to receive one-half of the estimated $1.2 million in future bonus payment from KKK.

10. Although AAA has equitable and legal rights to these funds, it has no direct contractual agreement with KKK and must depend on CCC to honor its fiduciary duty to pay AAA these funds upon receipt as agreed.  As recounted above and in Petitioners’ other submissions with this Court, substantial evidence of fraud and self-dealing by BBB through CCC and the other entities he controls has been uncovered.  Absent an order from this Court, substantial damages exist that AAA would never receive its one-half share of the bonus payments.

11. With respect to the remaining share of the bonus payments, Petitioners have presented evidence in their Verified Ex Parte Petition to Attach, which is incorporated herein by reference, that they are likely to recover in this litigation substantial damages and that BBB and the BBB Entities are financially unable to operate the projects and are at risk for filing bankruptcy.  CCC’s share of future bonus payments from KKK are likely to be subject to the claims of BBB’s other creditors if the requested relief is not granted.  An order regarding this share of the payments is necessary to secure the Petitioners’ claims to damages.
12. In furtherance of their Motion the Petitioners submit the accompanying Memorandum.
WHEREFORE, Petitioners respectfully request that this honorable Court:

a. Enjoin KKK to pay into Court or into an escrow account agreed upon the parties subject to the perfected security interest of Petitioners all amounts due any of the BBB Entities under the so-called “Agreement for Bonus Payments;” and
b. Grant such other relief as is just.

VERIFICATION

I, Henry W. Doe, III, certify that I have read the above Ex Parte Motion and that all of the statements are true to the best of my knowledge, information and belief.

______________________________

Henry W. Doe, III
STATE OF NEW HAMPSHIRE

COUNTY OF HILLSBOROUGH


Personally appeared before me, the above-named individual who made oath that the above statements are true to the best of his knowledge and belief.

Dated:  October ______, 2008

__________________________________



Justice of the GGG/Notary Public 



My commission expires: ______________

Respectfully submitted,

henry w. Doe, iii as Trustee and 

Beneficiary of the AAA CHARITY 

TRUST and MARY DOE as Beneficiary 

of the AAA CHARITY TRUST





By their Attorneys,






McLANE, GRAF, RAULERSON & MIDDLETON,






PROFESSIONAL ASSOCIATION

Date:  
October ____, 2008

By:_____________________________






       Ralph F. Holmes NH Bar # 1185






       Darrell J. Chichester NH Bar # 17666






       900 Elm Street, P.O. Box 326






       Manchester, NH  03105-0326






       Telephone:  (603) 625-6464


I have contributed this pleading to NHAJ’s online form file in the hope that members might find it of use.  I am happy to try to be of assistance if you have questions.  I can be reached at 628-1409 and ralph.holmes@mclane.com.  I encourage you to please donate your pleadings to our online form file.  To maximize the value of this important  benefit, all of us need to participate.


/s/ Ralph


Ralph F. Holmes


McLane, Graf, Raulerson & Middleton, PA


Box 326


Manchester, NH 03105-0326

�  From February 11, 1992 to August 20, 2008, CCC was sole trustee of AAA.  From August 20, 2008 to September 5, 2008, CCC and Albert P. Stowe, CPA (then investigating BBB’s activities) served as co-trustees.  On September 5, 2008, CCC resigned as trustee of AAA.  On September 19, 2008, Henry Doe, III was appointed a co-trustee.  On October 9, 2008, Accountant Stowe resigned and will continue the forensic accounting.  Mr. Doe is now the sole trustee.  Mr. Doe and his wife have at all times been the beneficiaries of AAA.
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