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THE STATE OF NEW HAMPSHIRE

GRAFTON, SS
SUPERIOR COURT

James G. Doe
v.

Jane E. XXXX
PETITION FOR ACCOUNTING

NOW COMES the Petitioner James G. Doe, and Petitions the Court for an accounting by Jane E. XXXX pursuant to RSA 506:7.  In furtherance of his petition, the Petitioner states as follows:

PARTIES

1. Petitioner James G. Doe (“James”) resides at 1061 Smith Road, _________, NH 03574, and is the son of Thomas G. Doe (“Thomas”), who is deceased.  
2. Respondent Jane E. XXXX (“Jane”) resides at 176 Main Street, _________, NH  and is the daughter of Thomas.

JURISDICTION AND VENUE

3. Jurisdiction is proper in this Court pursuant to RSA 506:7, I(c), which provides that a Petition for Accounting may be brought in the Superior Court by the “spouse, child, or parent of the principal.”  
4. Grafton County is the appropriate venue for this action because Respondent resides there.
FACTS
5. Jane was appointed attorney-in-fact for Thomas pursuant to a Durable Power of Attorney dated May 10, 1996.

6. The Power of Attorney executed by Thomas specifically delineated the authority conferred upon Jane by him.

7. Jane was subject to strict fiduciary duties as Thomas’s attorney-in-fact, including, but not limited to, the duty to maintain accurate records and account for all financial transactions completed under the power of attorney, the duty to use due care while performing her authorized duties, and the duty of loyalty to Thomas. 

8. On or about ________, Thomas passed away.  At the same time Jane’s authority under the power of attorney terminated.

9. In addition to her duties above, Jane has a duty under RSA 506:7 to render a full accounting in this proceeding.  

10. A demand for an accounting was made on Jane by letter to her attorney John Smith dated November 18, 2008.  Despite this request Jane has failed to produce a complete accounting of her actions undertaken as Thomas’s attorney-in-fact.  
11. Upon information and belief, Jane breached her fiduciary duties by, among other things, using this position of attorney-in-fact for her own financial gain and economic benefit.

12. As attorney-in-fact, Jane held a position of trust and confidence which she used, upon information and belief, wrongly and she has therefore been unjustly enriched by that use.

COUNT I
Accounting by Agent
(RSA 506:7)

13. Paragraphs 1 through 12 are incorporated herein as by reference.

14. Pursuant to RSA 506:7, Jane should be ordered to account for her handling of any and all moneys and other property or business she conducted as attorney-in-fact for Thomas.

15. The Petitioner requests that the Court compel Jane to submit a complete accounting of her acts as Thomas’s agent.  RSA 506:7, III(c).
COUNT II
Constructive Trust

16. Paragraphs 1 through 15 are restated and incorporated herein by reference.

17. Each transfer that Jane made of Thomas’s assets, as attorney-in-fact or under any other purported authority, was tainted by Jane’s breaches of her fiduciary duties and was otherwise unlawful or unauthorized.

18. The beneficiaries of those transfers would be unjustly enriched if they were permitted to retain the property they received.

19. The Court should therefore impose a constructive trust on all of Thomas’s assets transferred by Jane in her capacity as attorney-in-fact or any other purported authority.

COUNT III
Unjust Enrichment and Restitution
20. Paragraphs 1 through 19 are restated and incorporated herein by reference.

21. Jane substantially benefited from her unlawful or otherwise unauthorized transfers of Thomas’s assets to the detriment of the other beneficiaries of Thomas’s estate.

22. It would be unconscionable for Jane to retain the benefits she obtained from her unlawful or otherwise unauthorized conduct.

23. Jane should pay restitution to Thomas’s estate in the amount of the total benefit she obtained through her unlawful conduct, all within the jurisdictional limits of this Court.
COUNT IV
Payment of Attorney’s Fees

(RSA 506:7)

24. Paragraphs 1 through 23 are restated and incorporated herein by reference.

25. Pursuant to RSA 506:7, V, this Court should order Jane to pay reasonable attorney's fees to the Petitioner for failing, without reasonable cause or justification, to submit an accounting after a written request.
WHEREFORE, the Petitioner respectfully requests that this Court:

A. Compel Jane to render an accounting for her acts as attorney-in-fact for Thomas;

B. Impose a constructive trust over all of Thomas’s assets that Jane wrongfully transferred;

C. Order Jane to pay restitution to the Estate of Thomas G. Doe in the total amount of the benefit she obtained through her unlawful or otherwise unauthorized conduct;
D. Award the Petitioner his attorney’s fees and costs for bringing this action; and

E. Award such other and further relief as the Court deems necessary and just.

Respectfully submitted,


JAMES G. DOE

By His Attorneys,


McLANE, GRAF, RAULERSON &MIDDLETON,


  PROFESSIONAL ASSOCIATION

Date: ______________   
By:  __________________________________
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Certificate of Service


I hereby certify that on the 27th day of January, 2009, I served the foregoing Petition for Accounting by mailing copies thereof by first class mail, postage prepaid, to counsel of record at the following address:_________ Esquire
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