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THE STATE OF NEW HAMPSHIRE

ROCKINGHAM, SS
PROBATE COURT

John T. Doe
v. 

Jake F. Doe
Docket No.________

PETITION FOR ACCOUNTING

NOW COMES the Petitioner John T. Doe, and Petitions the Court for an accounting by Jake F. Doe.  In furtherance of his petition, the Petitioner states as follows:
PARTIES

1. Petitioner John T. Doe (“John”) resides at Blk 662, _____ Road, Republic of _________,  and is the son of Thomas J. Doe (“Thomas”), who is deceased.  

2. Respondent Jake F. Doe (“Jake”) resides at 19 _________, Salem, NH 03079, and is the son of Thomas, and brother of John.

JURISDICTION AND VENUE

3. Jurisdiction is proper in this Court pursuant to RSA 506:7, I(c), which provides that a Petition for Accounting may be brought in the Probate Court by the “spouse, child, or parent of the principal.”  

4. Rockingham County is the appropriate venue for this action because Respondent resides there.
FACTS
5. Thomas was born on ______, 1920.  He and Jane Doe (“Jane) were the parents of Jake and John.

6. On or about February 18, 1981, Thomas signed a last will and testament (the “Will”), leaving his entire estate to Jane, and, if she did not survive him, to Jake and John in equal shares.  Jane died on May 11, 2004.  Thomas never revoked the Will or established any alternative estate plan.
7. Following Jane’s death, Thomas lived alone in a house he owned at 5 Main Street, Roxbury, MA (the “Home”).  
8. Thomas was the owner of significant financial accounts, including at, on information and belief, Bank of America, Sun Life Financial, Sovereign Bank, and other institutions (the “Accounts”).

9. Beginning some time before 2006, Thomas, on information and belief, began to suffer progressive dementia, with increasing confusion, disorientation, and loss of memory.
10. On or about December 1, 2006, Thomas left the Home for a drive.  The police found him over fifteen hours later lost in Exeter, New Hampshire.  Thomas did not know his name, his date of birth, or other important information.  His dementia had progressed to such an extent he was no longer able to care for himself or manage his affairs.

11. Unable to manage his affairs and unsafe to be alone, Thomas on or about December 2, 2006 moved into Jake’s home in Salem, New Hampshire.

12. A confidential relationship existed between Thomas and Jake such that Thomas (to the extent he was capacitated) could justifiably believe Jake would act in Thomas’ interest.
13. On information and belief, Thomas signed a power of attorney appointing Jake attorney-in-fact.

14. Regardless of whether Thomas signed a power of attorney, Jake owed Thomas fiduciary duties, including:

A. The duty of utmost care;

B. The duty of loyalty;

C. The duty of honesty;

D. The duty not to commingle;

E. The duty of prudence; 

F. The duty of full disclosure; 

G. The duty not to self-deal;

H. The duty to account;

I. The duty to refer Thomas to independent counsel before engaging in any conduct which favored Jake’s personal interests;

J. The duty to seek judicial review of Jake’s conduct;

K. The duty to resign and seek the appointment of a qualified replacement;

L. The duty of impartiality; and

M. The duty to keep precise, complete, and accurate records.

 (collectively, the “Fiduciary Duties”).

15. On information and belief, Jake knew that the Will provided for equal division between Jake and John of the Thomas’ estate.

16. In an effort to defeat the dispositional scheme of the Will and in violation of his Fiduciary Duties, Jake exercised undue influence over Thomas, who was legally incapacitated, to, inter alia:
A. Appropriate for himself proceeds from the sale of the Home;

B. Appropriate for himself ownership and the proceeds of the Accounts;

C. Appropriate for himself other property of Thomas;

D. Title Accounts in Jake’s name individually, jointly with Thomas, or such that proceeds thereof were payable on death to Jake; and
E. Otherwise appropriate or derive benefit from the assets of Thomas. 

17. On or about ___________, 2008, Thomas died.  

18. A demand for an accounting was made on Jake by letter dated January 28, 2009.  Despite this request, no adequate accounting has been provided.
COUNT I
Determination of Legality of Agent’s Acts and

Accounting by Agent (RSA 506:7)
19. Paragraphs 1 through 20 are incorporated herein by reference.

20. John seeks a determination that the acts described herein undertaken by Jake in his capacity as Thomas’ attorney-in-fact were unlawful and/or unauthorized.  RSA 506:7, III(d) & (e).
21. John further requests that the Court compel Jake to submit a complete accounting of his acts as agent.  RSA 506:7, III(c).
22. John requests that the Court make such orders and decrees, and take such other actions that are necessary or proper to provide full relief to Jake.  RSA 506:7, IV(a).  

23. John seeks an award of attorney’s fees pursuant to RSA 506:7, V.

24. John has standing to bring an action under RSA 506:7 because he is Thomas’ child and is named in the Will.  RSA 506:7, I(e).
COUNT II

Equitable Accounting

25. Paragraphs 1 through 26 are incorporated herein by reference.

26. John seeks a determination that the acts described herein by Jake while in a relationship of trust and confidence with Thomas at a time Thomas had little or no capacity were unlawful and/or unauthorized and in breach of Jake’s Fiduciary Duties.
27. John seeks an order requiring Jake to pay to the Estate of Thomas J. Doe (the “Estate”) damages equal to the greater of value of all benefits Jake received or losses suffered by the Estate and to pay Jake attorneys’ fees incurred in this action.
COUNT III
Constructive Trust

28. Paragraphs 1 through 26 are incorporated herein by reference.

29. Jake has been unjustly enriched as a result of the benefits he has wrongfully received.  

30. Equity requires imposition of a constructive trust on all of Thomas’ assets (and proceeds therefrom) received by Jake.
COUNT IV
Unjust Enrichment and Restitution
31. Paragraphs 1 through 26 are incorporated herein by reference.

32. Jake substantially benefited from the unlawful or otherwise unauthorized transfers of Thomas’ assets to the detriment of the other beneficiaries of Thomas’ estate.

33. It would be unconscionable for Jake to retain the benefits he obtained from his unlawful or otherwise unauthorized conduct.

34. Equity requires Jake to pay damages equal to the greater of value of all benefits Jake received or losses suffered by the Estate and to pay Jake attorneys’ fees incurred in this action. 
COUNT V
Declaratory Relief
35. Paragraphs 1 through 26 are restated and incorporated herein by reference.

36. Due to Thomas’ incapacity and Jake’s exercise of undue influence over Thomas, the transfer of property and other interests from Thomas to Jake was legally invalid.
37. Equity requires that the Court order that property received by Jake from Thomas and the proceeds thereof belong to the Estate.

38. Equity requires that the Court order Jake to pay John legal fees incurred in this action.

WHEREFORE, the Petitioner respectfully requests that this Court:

A. Compel Jake to render an accounting for his acts as attorney-in-fact, or under any other purported authority, for Thomas;

B. Impose a constructive trust over all of Thomas’ assets that Jake wrongfully transferred;

C. Order Jake to pay restitution to the Estate of Thomas J. Doe in the total amount of the benefit he obtained through his unlawful or otherwise unauthorized conduct;

D. Order that property received by Jake from Thomas and the proceeds thereof belong to the Estate;
E. Award the Petitioner his attorney’s fees and costs for bringing this action; and

F. Award such other and further relief as the Court deems necessary and just.

Respectfully submitted,


JOHN T. DOE

By His Attorneys,
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