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THE STATE OF NEW HAMPSHIRE

HILLSBOROUGH, SS.





     SUPERIOR COURT

NORTHERN DISTRICT





     Docket No. 
Doe Electrical Services
v.

AAA Development, Co.

and

BBB Casualty & Surety, Co.

PETITION FOR DECLARATORY JUDGMENT AND DAMAGES


NOW COMES the Plaintiff, Doe Electrical Services ("Doe"), through its attorneys, McLane, Graf, Raulerson & Middleton, Professional Association, and complains against AAA Development, Co. ("AAA") and BBB Casualty & Surety, Co. ("BBB") to enforce its claim under RSA 447:16, et seq., and states as follows:
INTRODUCTION

1. This Petition seeks declaratory relief pursuant to RSA 491:22, and RSA 447:18, and also damages on behalf of Doe pursuant to a Labor and Material Payment Bond issued by BBB for the Citywide School Renovation Project, as to which Doe was a major subcontractor.
PARTIES AND JURISDICTION
2. Doe is a New Hampshire corporation with a place of business at _____ Lane in Bedford, New Hampshire.  It is an electrical contracting firm.  
3.  AAA is a Rhode Island corporation with a place of business at _______, in Manchester, New Hampshire.  It is a construction contracting and engineering firm.

4. BBB Casualty & Surety, Co. is a Connecticut corporation with a place of business in Hartford, Connecticut.  It is a fidelity and surety company.
5. This Court has subject matter jurisdiction over this matter pursuant to RSA 491:7 and 491:22, et seq, and RSA 447:18.
ALLEGATIONS COMMON TO ALL COUNTS
6. Doe and AAA entered into an agreement, based on AIA Document A201, dated July 21, 2003 (the “Agreement”).  The Agreement called for Doe to perform electrical contracting services on the Citywide School Renovation Project owned by the City of _________ Department of Highways and which PS GP, LLC is the principal.

7. Doe performed and completed its services on or about March 5, 2006 pursuant to the Agreement.  Doe billed AAA the total sum of Six Million Six Hundred Eighty-One Thousand Four Hundred Ninety-Eight Dollars and Sixty-Nine Cents ($6,681,498.69) pursuant to the Agreement.

8. To date, AAA has paid Doe Six Million Fifty-Four Thousand Nine Hundred Seventy-Nine Dollars and Seventy-Seven Cents ($6,054,979.77), leaving Six Hundred Twenty-Six Thousand Five Hundred Eighteen Dollars and Ninety-Two Cents ($626,518.92) unpaid.

9. Doe has demanded payment from AAA.  AAA has failed to make payment to Doe, citing its failure to receive payment from the owner, City of _______ Department of Highways.
BBB BOND
10. BBB issued a Labor and Material Bond, Bond No. 104040575, in the amount of Ninety-Four Million, Nine Hundred Thousand Two Hundred Twenty Dollars ($94,900,220.00) to PSGP, LLC for the Citywide School Renovation Project.  The Bond, dated April 28, 2003, provides at paragraph 2:

The above named Principal [LLC] and Surety [BBB] hereby jointly and severally agree with the Owner that every claimant as herein defined, who has not been paid in full before the expiration of a period of ninety (90) days after the date on which the last of such claimant's work or labor was done or performed, or materials were furnished by such claimant, may sue on this bond for the use of such claimant, prosecute the suit to final judgment for such sum or sums as may be justly due claimant, and have execution thereon.

11. Doe is a claimant pursuant to BBB' Bond.  The claimed unpaid balance due has not been paid in full.  More than 90 days have expired since Doe completed its work.

12. Doe demanded payment from BBB and PSGP, LLC pursuant to the Bond.  Neither BBB nor PS GP, LLC has made any payment to Doe.
13. Doe complied with RSA 447:17 by filing notice of its Statement Of Bond Claim with this Court on May 5, 2006.  The Court, pursuant to RSA 447:17, thereafter sent Notice to the Bond’s surety, BBB, and principal, PS GP, LLC, as well as AAA. 

COUNT I

(Declaratory Judgment)

14. Doe hereby incorporates all previous paragraphs into this Count.

15. Doe seeks a declaratory judgment pursuant to RSA 491:22 et seq. that it is covered by an insurance policy, Bond No. 104040575 and is entitled to payment thereunder pursuant to RSA 447:16, et seq.  
16. Doe is entitled to its costs, plus attorneys fees pursuant to RSA 491:22-b.

COUNT II

(Breach of Contract - Damages)
(BBB)
17. Doe hereby incorporates all previous paragraphs into this Count.

18. Doe is a beneficiary of Bond No. 105050575.  BBB is in breach of its obligations under the Bond to make payment to Doe for the outstanding balance of Six Hundred Twenty-Six Thousand Five Hundred Eighteen Dollars and Ninety-Two Cents ($626,518.92), plus interest and late fees.
COUNT III

(Breach of Contract - Damages)
(AAA)

19. Doe hereby incorporates all previous paragraphs into this Count.

20. Doe performed all of its obligations under its Agreement with AAA.

21. AAA is in breach of the Agreement as it has failed to pay Doe an outstanding balance of Six Hundred Twenty-Six Thousand Five Hundred Eighteen Dollars and Ninety-Two Cents ($626,518.92), plus interest and late fees owed to Doe.

WHEREFORE, Doe respectfully requests that this Court:


A.
Enforce Doe’s claim and Declare that BBB covers AAA's obligation to Doe under Bond No. 104040575, pursuant to RSA 447:16-18 and RSA 491:22;


B.
Award Doe its costs and attorneys fees pursuant to RSA 491:22-b;


C.
Award Doe money damages for the balance due on their Agreement with AAA, plus late fees, interest and costs; and


D.
Order such other and further relief as may be just and equitable.







Respectfully submitted,







DOE ELECTRICAL SERVICES






By its attorneys,







McLANE, GRAF, RAULERSON & 
MIDDLETON, PROFESSIONAL ASSOCIATION

Date: May 3, 2007


By:
_________________________________________






   
Ralph F. Holmes, Esq.






Anthony S. Augeri, Esq.





   
900 Elm Street, P.O. Box 326






   
Manchester, NH 03105-0326




   

Telephone (603) 625-6464

Certificate of Service


I hereby certify that on this 3rd day of May, 2007, I served a copy of the foregoing by first class mail, postage prepaid, to BBB Co. and AAA Development, Co., and to PS GP, LLC pursuant to RSA 447:18.





_____________________________________






Anthony S. Augeri


I have contributed this pleading to NHAJ’s online form file in the hope that members might find it of use.  I am happy to try to be of assistance if you have questions.  I can be reached at 628-1409 and ralph.holmes@mclane.com.  I encourage you to please donate your pleadings to our online form file.  To maximize the value of this important  benefit, all of us need to participate.
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