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STATE OF NEW HAMPSHIRE

HILLSBOROUGH SOUTH, SS
  


          SUPERIOR COURT

DOE, LLC

8 Doe
___________, NH
&
AAA
8 Doe
___________, NH  

v.

Wei BBB
___________, MA  

&

CCC, INC.
1 Doe
___________, NH  
09-E-____

PETITION FOR QUIET TITLE, DECLARATORY JUDGMENT & OTHER RELIEF

Doe, LLC and the AAA, LLC ("Plaintiffs") by and through their attorneys, McLane, Graf, Raulerson & Middleton, PA, hereby requests the court to:  (a) quiet title in the real estate located at 8 Doe, ___________, New Hampshire;  (b) declare the language contained in the easement label shown on the plan which created the parties' lots is erroneous; and (c) reform the language of the easement label on that plan so it is consistent with the plan's purpose, other details on the plan and the subdivider's intent as to Wei BBB and the CCC, Inc. ("Defendants").  In support, the Petitioner states as follows:  

PARTIES

1. Doe, LLC ("Doe") is a New Hampshire limited liability company with a principal business address of 8 Doe, ___________, NH (“Grain Mill Lot”).  
2. The Antiques & Collectibles Mall of New England, LLC ("Antique Mall") is a New Hampshire limited liability company related to Doe, LLC which occupies the property located at 8 Doe, ___________, NH from which it operates an antique store and auction company.
3. Wei BBB ("Ho") is an individual whose business office is listed as ___________, Massachusetts, at the New Hampshire Secretary of State's Office.  Ho holds record title to the property located at 1 Doe (“Depot Lot”) and is believed to be more casually known as "Tony Ho."
4. CCC, Inc. ("CCC") is a New Hampshire business corporation with a principal office located at 1 Doe in ___________, New Hampshire wherefrom it operates a Chinese restaurant.

JURISDICTION AND VENUE

5. The Court has jurisdiction of this Petition pursuant to RSA 498:5-a since it relates to real estate.

6. Venue is proper in this court since the real estate at issue is located in Hillsborough County.
CLOUDS SOUGHT TO BE REMOVED
7. This case relates to the erroneous wording of a label shown on a plan entitled "Lot Line Adjustment Plan" dated August 22, 1998 prepared for Wilfred J. DDD & Wilfred J. DDD, Trustee recorded as Plan #29374 in the Hillsborough County Registry of Deeds ("Plan"). See, Exhibit A.
8. The Plan created the current configurations of Lots 8/37 owned by Ho ("Depot Lot") and Lot 8/37B owned by Doe ("Grain Mill Lot") in 1998.

9. Prior to the Plan being proposed and approved by the EEE Planning Board ("Board"), the Depot Lot and the Grain Mill Lot were comprised of 3 abutting nonconforming lots owned by Jocelyn DDD, Trustee of the Wilfred J. DDD Trust ("Trust"). 

10. The Plaintiffs are requesting the Court reform the label shown on the Plan in the paved area located between the two existing buildings which reads "ACCESS & PARKING EASEMENT" ("Easement Label"). See, Exhibit A (green)
11. The wording of the Easement Label conflicts with:  (a) Note 10 on the Plan; (b) the demarcation of the parking spaces shown on the Plan to the north of the "Depot" building on the Depot Lot; and (c) the intended purpose of the Plan.  This inconsistency creates a cloud on the title to the Grain Mill Lot and leaves the Antique Mall with inadequate parking for its customers and provides the Depot Lot more parking than required. 

12.  When recently contacted about the wording of the Easement Label, David M. GGG (“GGG”), who had prepared the Plan, reviewed the Plan and his file notes and advised that the Depot Lot was intended to only have access over the Grain Mill Lot.  GGG’s recent Affidavit confirms this position and specifically states the Easement Label should have been worded to read "ACCESS EASEMENT TO PARKING."  See, Exhibit B. 
BACKGROUND

13. Beginning in 1967, the Trust owned the three (3) abutting nonconforming lots which the Plan subdivided into the Depot Lot and the Grain Mill Lot in 1968 on which the two (2) existing buildings, the "DEPOT" and the "GRAIN MILL," were, and continue to be located.
14. During its ownership period, the Trust owned and operated:  (a) the Depot Restaurant from the Depot building; and (b) the Grain Mill building as a State liquor store, a country store, a beauty parlor and storage for its other businesses.
15. When the Depot Restaurant closed, the Trust listed the real estate in its entirety for sale.
16. In early 1998, Gregory FFF ("FFF") entered into a contract with the Trust proposing to purchase the Depot building with the requisite amount of land required to open the EEE Depot Restaurant ("Depot Lot"), subject to local land use approvals. 
17. The Town advised the Trust that the proposed sale and reopening of a restaurant on the Depot Lot would require compliance with the parking requirements set out in the EEE Site Plan Regulations ("Regulations").  
18.  The Trust retained GGG to prepare a plan complying with the Regulations but GGG soon confirmed that the existing Lot 8/37 alone would be too small to sufficiently accommodate the required number of parking spaces that would be needed for a restaurant on that parcel.    

19. To overcome this challenge, GGG prepared a lot line adjustment plan proposing to transfer 7,446 square feet of Lot 8/37B on which the Grain Mill was located to Lot 8/37 to accommodate the required 40 parking spaces needed for the existing 80 seat restaurant to reopen.    
20. Although not shown on the original version of the Plan discussed informally with the Board, the Board conditioned its anticipated approval on proper abutter notice and a note on the final Plan which listed the required parking calculations.    
21. Note 10 on the approved Plan reads:  "Parking Requirements:  1 Space per 2 Seats.  Parking Provided:  40 Spaces Based on 80 Seats."

22. The Plan also shows the required 40 spaces behind the Depot building on the northerly end of the Depot Lot which was and continues to have a gravel surface.  The required handicapped spaces are shown in front of the building along the Depot Lot's Doe frontage.  

23. Due to its narrow frontage on Doe Ave, its proximity to its intersection with Old Wilton Road (shown as Main Street on the Plan) and its steep topography along Old Wilton Road, access to the Depot Lot was proposed over the paved area located between the two buildings, which remains part of the Grain Mill Lot ("Easement Area").  
24. On August 13, 1998, the Board met with the Trust and its realtors to discuss the proposed Plan.  The Board's minutes state: 

"The lot line adjustment would transfer a narrow rectangle of property to the Depot Restaurant in order to eliminate an easement for the parking lot on the north side of the restaurant."  
25. In addition, Jocelyn DDD, the Trustee of the Trust at that time, confirmed by a recent Affidavit that the Trust intended to grant access rights to the Depot Lot but did not intend that the Depot Lot have the right to park on the Grain Mill Lot.  This makes sense because the Trust continued to offer the Grain Mill Lot for sale and the Trust knew its future owners would need sufficient space for parking.  See, Exhibit C.   
26. The DDD Affidavit also confirms the EEE Fire Department expressed concerns to the Board regarding parked vehicles potentially blocking the emergency fire doors on the Grain Mill building.

27. The Grain Mill Lot's future owner would necessarily have more control over vehicles owned by its customers if they were found to illegally block those fire exits.    
28. On August 13, 1998, the Board approved the proposed preliminary Plan, subject to proper abutter notification and the parking calculations being shown on the final Plan.  
29. The Board's file includes a letter dated August 14, 2009 which was sent the next day to the abutters informing them that the Board had met to discuss a "minor lot line adjustment in order to eliminate an easement for the parking lot on the North side of the Depot Restaurant." (emphasis, supplied).  
30. Having received no objections by its next meeting and confirming the parking calculations were listed on the Plan, the Board signed the Plan on August 24, 1998.   See, Exhibit A. 
31. On August 24, 1998, the Trust conveyed the Depot Lot to The EEE Depot Restaurant, which was immediately followed by a recorded instrument entitled "Easements" recorded at Book 5985, Page 173 ("Easement").
32. The Easement, since it relied on the details of the Plan, also refers to the erroneous Easement Label and adds to the ambiguity cast on the title to the Grain Mill Lot and restricts its bundle of property rights, making it practically impossible to operate a business from this location.    

33. Ironically, FFF, who was the first owner of the Depot Lot, did not hesitate when asked to confirm his understanding of the Easement and the meaning of the Erroneous Label, and stated in his Affidavit that he knew the Depot Lot only had access rights over the Grain Mill Lot – not the right to park vehicles in the Grain Mill Lot spaces.  See, Exhibit D.
34. The Easement also obligates the owner of the Depot Lot, who is now Ho, to:  (a) maintain, repair and replace the drainage lines and its related pavement; (b) indemnify the Grain Mill lot owner from all claims arising from its or its agent's use of the Easement Area relating to its condition; and (c) maintain adequate liability insurance.  

35. When recently requested by the Plaintiffs to provide confirmation of adequate liability insurance, the Defendants did not respond.  
36. Sometime prior to April 25, 2002, Doe entered into a purchase agreement with the Trust for the Grain Mill Lot.  On April 25, 2002, Doe appeared before the Board requesting approval of its proposed use of the Grain Mill Lot as an antique store and auction house, which it advised would include multiple antique dealers.  The Board approved that request.  
37. On June 10, 2002 the Trust conveyed the Grain Mill lot to the Petitioner.  Although the Depot Lot continued to be owned by the EEE Depot Restaurant, it had closed by that time.

38. On December 31, 2002, the Town of EEE Tax Collector's took title to the Depot Lot for back taxes.   
39. On May 6, 2004, the Town signed a "Deed Without Covenants" to convey the Depot Lot to Chih Hwa Chu and Wei BBB, who are both listed as principals of CCC.   That deed was reported later as lost and never recorded.

40. On May 20, 2004, the CCC, Inc. registered with the New Hampshire Secretary of State and began to operate a Chinese restaurant from the Depot Lot.

41. On January 25, 2006, the Town signed a "Confirmatory Deed Without Covenants" which is recorded at Book 7624, Page 2986 in the Hillsborough County Registry of Deeds.  
42. On January 20, 2006, Chih Hwa Chu conveyed his interest in the Depot Lot to Ho who owns the Depot Lot individually.
43. A short time after taking title, employees and customers of the CCC only intermittently parked in the Grain Mill Lot parking spaces.  
44. However, this parking activity escalated in the recent past, despite the Plaintiffs advising the Defendants it was unauthorized and harmed their business.  Parked vehicles from CCC customers not only regularly block the loading docks and emergency fire access doors of the Grain Mill building, they also leave little or no available parking for Antique Mall customers.    
45. The Grain Mill Lot does not have easement rights to park on the Depot Lot.
46. When this activity has been discussed with the Defendants, they claim they have the right to park on the Grain Mill Lot and support that assertion with the Easement Label and its related Easement.    
47. The lack of available parking has been substantially detrimental to the Antique Mall's business.  
48. In addition to illegally parking on the Grain Mill Lot:  (a) the Defendants have not remedied the sink hole and broken pavement in the Easement Area over its drainage line; (b) the Defendants have not confirmed they have sufficient liability insurance to protect Doe from exposures relating to the Defendants’ and their customers’ use of the Easement Area; c) the Defendants’ contractors regularly plow snow onto the Grain Mill Lot, which often blocks the emergency doors and loading docks of the Grain Mill building; and (d) and the Defendants’ customers leave food, liquor bottles, beer cans and other trash, some of which is too unsavory to mention, as well as abandoned vehicles in the Grain Mill Lot parking areas to greet Antique Mall customers the following morning.  
49. When the Plaintiffs have requested the Town to tow the abandoned or illegally parked vehicles, despite having properly posted "no parking" signs, these requests are routinely ignored and the Plaintiffs have been advised this is a civil matter, which requires judicial resolution.  
50. On April 23, 2009, in an attempt to resolve this matter locally, the Plaintiffs and counsel met with the EEE Planning Board to request their assistance in reforming the Easement Label but the Board refused to invoke its jurisdiction over this matter to avoid becoming entangled in litigation.  However, it agreed to sign an amended Plan provided the parties agreed, which it does not appear they will.

COUNT I

PETITION TO QUIET TITLE

51. The Plaintiffs repeat and reallege the facts set forth above.

52. The Petitioner requests the court intervene in this matter and quiet the title to the Grain Mill Lot by removing the ambiguity created by the erroneously worded Easement Label, by its reform its language.  
53. The Plan was intended to effect a lot line adjustment, the purpose of which was to accommodate the parking needs of the EEE Depot Restaurant on its own lot so there would not be any easement for parking on the Grain Mill Lot.

54. To accomplish this end, the Plan proposed to shift a 7,446 square foot portion of the Grain Mill Lot to the Depot Lot, within which the 40 required parking spaces would be accommodated.    
55. Note 10 on the Plan sets out the required parking, specifically 40 parking spaces for the proposed 80-seat restaurant.
56. Those 40 parking spaces are shown on the Plan on the northerly end of the Depot Lot behind the existing Depot building, now owned and occupied by the Defendants, with the required handicapped spaces in front of the Depot building.
57. On August 14, 1998, the Town also sent a letter to the abutters confirming the Plan's intent was to avoid the need for a parking easement.
58. There is nothing contained in the Planning Board's minutes that even remotely infers that in addition to the required parking spaces listed in Note 10 on the Plan, the Board required the Trust to grant the Depot Lot supplemental parking rights in the Easement Area.
59. Further, the EEE Planning Board approved Doe's proposed use of the Grain Mill Lot four (4) years later as an antique store and auction house, which it advised, by disclosing it would include multiple dealers, customers and staff that would  create a substantial need for parking.    
60. The Affidavit signed by Jocelyn DDD confirms the remaining parking spaces were intended to remain exclusively available for the future Grain Mill Lot owner. 

61. The ambiguous and erroneous language of the Easement Label shown on the Plan leads to the absurdity of granting the Depot Lot owner more parking spaces than required and leaves the Grain Mill Lot with inadequate parking.   
COUNT 2

DECLARATORY JUDGMENT
62. The Plaintiffs repeat and reallege the facts set forth above.

63. The Easement is also ambiguous because it refers to the Easement Label shown in the Plan and clouds Doe's real estate title.  

64. Doe owns the Easement Area, which it and the Antique Mall are entitled to use for access and parking.  
65. Doe does not dispute Ho and CCC may use the Easement Area for access.
66. Despite numerous attempts to discuss this matter with the Defendants and providing it and its counsel the Affidavits attached to this complaint, the Defendants, their employees, agents and customers have refused to stop their unreasonable and expanded use of the Easement Area.  

67. This same attempt was made with the Town of EEE Planning Board which they declined.

68. The Plaintiffs are without further options and hereby request judicial intervention and request a declaration from this court that the Easement Label is erroneous and an order that the Easement Label, as well as its reference in the Easement, be reformed to read: "ACCESS EASEMENT TO PARKING."
COUNT 3

REQUEST TO REFORM EASEMENT LABEL & ITS RELATED EASEMENT

69. The Plaintiffs repeat and realleges the facts set forth above.

70. The Plan was intended to create sufficient land within the Depot Lot to accommodate sufficient parking for The EEE Depot Restaurant.
71. The Plan shows, as requested by the EEE Planning Board, the required parking, the parking calculations as well as the specific location of the parking spaces on the Depot Lot.

72. Follow up letters to abutters confirmed Board’s intent there be no parking easement for the Depot Lot.

73. The Board’s minutes confirm this intent.

74. The DDD Affidavit and the FFF Affidavit who were the original parties to the contract which the Plan was to further, confirm the Easement Area was to be used for access only.

75. The wording of the Easement Label does not reflect this intent or the terms of the original agreement between the Trust and FFF.

76. The wording of the Easement Label was a mutual mistake and must be reformed by the Court together with the Easement which refers to the erroneous Easement Label.

COUNT 4

REQUEST TO ENFORCE THE EASEMENT OBLIGATIONS AND PROPORTIONAL CONTRIBUTION TO THE ACCESS EASEMENT EXPENSES

77. The Petitioner repeats and realleges the facts set forth above.
78. In addition to the Defendants' unreasonable expansion of their easement rights, Ho has failed to honor the other obligations set out in the Easement.

79. Ho has not maintained or repaired the pavement over the drainage lines.

80. Ho has not provided proof of insurance coverage to the Plaintiffs. 
81. Ho has also not contributed to the plowing associated with the Easement Area which the Defendants use at least equally with the Plaintiffs.  
82. The Plaintiffs request the court order Ho to comply with these obligations.

REQUEST FOR ATTORNEYS FEES

83. The Petitioner repeats and realleges the facts set forth above.
84. The Easement expressly provides that costs incurred by the Petitioner to defend against "claims, liabilities, or costs, including without limitation court costs and attorneys fees, arising from the use or condition of the easement areas by the Grantee…"  not due to the Grantor's negligence, are to be borne by the Grantee.  
85. The Defendants, one of which is the most recent Grantee, has refused to engage in any meaningful discussion of this matter's resolution or to contribute to the ongoing obligations associated with his and his tenant’s use of the Easement Area, despite being fully informed of the original arrangement.
86. The Defendants have forced the Plaintiffs to have to seek judicial assistance since they have exhausted all other avenues to properly resolve this matter. 
87.  The Plaintiffs are hereby requesting the court award them their reasonable costs and attorney fees for having to expend substantial resources:  (a) to defend their right to accommodate their customers’ parking on their own property; (b) to defend against what could become a future adverse possession claim; and (c) to defend against the Defendants’ unreasonable, unsupported and invasive behavior which totally disregards the Plaintiffs rights.   

WHEREFORE the Plaintiffs respectfully request this honorable Court:

A. Issue Orders of Notice for service of this Petition upon the Defendants;

B. Quiet title to Doe's property by declaring the label shown on the Plan creates an ambiguity which leads to an absurd result;

C. Decree that the language of the Easement Area label and its reference in the Easement should be reformed to read:  "ACCESS EASEMENT TO PARKING";

D. Order Ho to comply with all other terms contained in the Easement;

E. Order Ho to contribute equally to the maintenance and plowing of the Easement Area dedicated to access, retroactively and going into the future;
F. Order the Defendant to properly post its property to preclude unauthorized use of the Easement Area by its customer, visitors, agents and others with whom it associates;  
G. Order the Defendants to reimburse the Petitioner for its costs and attorney fees associated with having to seek judicial intervention to resolve this matter; and

H. Grant such other and further relief as may be just and equitable.
Respectfully submitted,

DOE, LLC
ANTIQUE & COLLECTIBLES MALL OF New England, LLC 

By their attorneys,

MCLANE, GRAF, RAULERSON, MIDDLETON, PA.

Date:
June 17, 2009

By:














Patricia M. Panciocco  (NH #15872)







Ralph Homes, Esquire (NH #1185)





900 Elm Street





P.O. Box 326






Manchester, NH 03105-0326

I have contributed this pleading to NHAJ’s online form file in the hope that members might find it of use.  I am happy to try to be of assistance if you have questions.  I can be reached at 628-1409 and ralph.holmes@mclane.com.  I encourage you to please donate your pleadings to our online form file.  To maximize the value of this important  benefit, all of us need to participate.


/s/ Ralph


Ralph F. Holmes


McLane, Graf, Raulerson & Middleton, PA


Box 326


Manchester, NH 03105-0326
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