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SUPERIOR COURT

DOCKET NO. 09-E_________

Doe company

v. 

james n. AAA
___________, Florida 37785
PETITION FOR SPECIFIC PERFORMANCE
OF CONTRACTUAL RIGHT TO HAVE A RECEIVER APPOINTED, 

DAMAGES, AND ATTORNEY'S FEES


NOW COMES the Petitioner, Doe Company, a Missouri corporation (“Lender”), by and through its attorneys, McLane, Graf, Raulerson and Middleton, Professional Association, and complains against the Respondent, James N. AAA (“AAA”), as follows:
INTRODUCTION

1. James N. AAA, ("Borrower") signed and delivered to Lender a promissory note  dated May 13, 2003, in the original principal amount of $2,400,000.00 (the “Note”) (together with all amounts due under the Loan Documents (as hereinafter defined), the “Loan”).  A true and correct copy of the Note is attached hereto as Exhibit 1.

2. In order to secure obligations owed by Borrower to Lender Borrower signed and delivered to Lender a mortgage and security agreement dated May 13, 2003, (the “Mortgage or Security Instrument”).  Pursuant to the Mortgage and Security Instrument, Borrower granted to Lender a first-priority lien on real property, and the improvements thereon, known as BBB condominiums located in Rochester, New Hampshire, (the “Premises”) and on certain personal property described therein (the “Personalty”).  The Premises and the Personalty are referred to herein collectively as the “Property.”  A true and correct copy of the Mortgage and Security Instrument is attached hereto as Exhibit 2. 

3. Borrower further signed and delivered to Lender a collateral assignment of leases and rents dated May 13, 2003, (the “Assignment”) pursuant to which Borrower conveyed to Lender, its successors and assigns, all of Borrower’s right, title and interest in and to any and all leases, subleases, licenses, occupancy agreements and guarantees thereof now or hereafter arising, rents, issues, profits, fees, charges, accounts and other payments for use or occupancy of the Property, including, but not limited to, the rentals reserved, the amounts payable and the receipts arising thereunder (collectively, the “Leases”), together with all rents, issues, rights, income, profits, privileges and benefits from the use, enjoyment and/or occupancy of the Property (collectively, the “Rents”).  A true and correct copy of the Assignment is attached hereto as Exhibit 3.

Contractual Right to Have a Receiver Appointed

4. The purpose of this Petition is to enforce Petitioner's right to have a receiver appointed over the Property.  Upon default, the Loan Documents expressly provide the Petitioner with a variety of remedies, one of which is the appointment of a receiver to take possession of the Property, operate it, collect rents, and to dispose of the Property through foreclosure under the power of sale mortgage or UCC Sale, or with further court approval,  to sell the Property directly.  See Exhibit 2 ¶ 13 (a) – (f).  

5. The relevant provisions of the mortgage are as follows:  

Should Grantor fail or refuse to . . . (ii) make any payment under the Note (or any extension, modification or renewal thereof) or any other payment as herein provided and such failure or refusal continues for more than five (5) days after the date such payment became due, Grantee is hereby authorized and empowered at its option without further notice and without affecting the lien hereby created, or the priority of said lien or any right of Grantee hereunder, to pursue all right and remedies provided herein, and, specifically:  

(a) Grantee is authorized to declare, without notice, all sums secured hereby immediately due and payable, whether or not such default be remedied by Grantor, and to enforce any of the rights which accrue to Grantee hereunder, and proceed to foreclose this Mortgage, and to exercise all other rights and remedies it has at law or in equity. 

(b) Grantee is authorized at any time, without notice, in its sole discretion, to enter upon and take possession of the Mortgage Property or any part thereof, and to perform any acts Grantee deems necessary or proper to conserve the security, and to collect and receive all rents, issues and profits thereof, including those past due as well as those accruing thereafter. 

(c) Grantee shall be entitled to have a receiver appointed to enter and take possession of the Mortgaged Property, upon ex-parte application, if appropriate, collect the rents and profits therefrom and apply the same as the court may direct.

(d) Grantee or the receiver, if one has been appointed, may also take possession of, and for these purposes use, any and all Personal Property contained in the Mortgage Property and used by Grantor in the rental or leasing thereof or any part thereof.  

*   *    *

(f) Grantee may exercise the remedies of a secured party under the Uniform Commercial Code of the State(s) in which the Personal Property of the Grantor is located, as applicable (as such code now or hereafter exists and regardless of whether the Code has been enacted in the jurisdiction where rights or remedies are asserted), to take possession of the Personal Property and enter the Real Estate on which the Personal Property or any part thereof may be situated and remove the same therefrom; Grantee may resell the Personal Property at any place Grantee elects, require Grantor to make the Personal Property available to Grantee at a place designated by Grantee and reasonably convenient to both parties, and without removal, render the Personal Property unusable and to dispose of the Personal Property on the Real Estate; provided Grantee shall send Grantor at least five days' prior written notice of the time and place of any public sale of the Personal Property or of the time after which any private sale or any other intended disposition is to be made, by United States mail, postage prepaid, to the address set forth above, and Grantee may bid and purchase Personal Property at public or private sale.  

The expense (including receiver's fees, counsel fees, costs and agent's compensation) incurred pursuant to the powers herein contained shall be secured hereby.  Grantee shall (after payment of all costs and expenses incurred) apply such rents, issues and profits received by it on the indebtedness secured hereby in such order as Grantee determines; and Grantor agrees that exercise of such rights and disposition of such funds shall not constitute waiver of any foreclosure once commenced nor preclude the later commencement of foreclosure for breach hereof.  The right to enter and take possession of said Mortgage Property, to manage and operate the same, and to collect the rents, issues and profits thereof, whether by a receiver or otherwise, shall be cumulative to any other right or remedy hereunder or afforded by law, and may be exercised concurrently therewith or independent thereof.  Grantee shall be liable to account only for such rents, issues and profits actually received by Grantee. 

*   *    *

See Mortgage ¶ 13 (emphasis added).  

Default 

6. Pursuant to the terms of the Note, Borrower was required to make timely monthly payments of debt service to Lender and to pay the loan in full upon maturity, June 1, 2008.  Borrower is in default under the Loan Documents by failing, inter alia, to make timely payments under the Note and to pay the Note in full upon maturity.  
7. By way of letter dated August 15, 2008, Lender, through its legal counsel, provided notice of such default to Borrower and made written demand upon Borrower for cure of the default by paying the loan in full (the “Default Notice”).  A true and correct copy of the Default Notice is attached hereto as Exhibit 4.

8. In accordance with its rights under the Note and applicable law, Lender declared all amounts owed under the Note and Loan Documents to be immediately due and payable.   See Id.   Borrower has not cured the default by paying the loan in full and continues to be in default.  

Qualifications of The CCC Company, Inc.
9. The CCC Company, Inc. provides property management services and has served as a receiver in the past on property in which Lender held an interest.  

10.  The CCC Company, Inc. purports to manage over 10,000 residential units throughout the New England and Mid-Atlantic regions.  

11. Donald C. CCC of The CCC Company, Inc. whose resume is attached hereto as Exhibit 5, upon information and belief, is qualified to act as Receiver of the Property.

12. It is the undersigned's understanding that real property transferred to a lender via foreclosure experiences a greater loss in value than real property governed and managed by a receiver experienced in management of real property of that type and whose goal is maximizing property earnings for the benefit of creditors without sacrificing upkeep of the property. 

13. Upon information and belief appointment of a receiver, to manage and sell the Property, in lieu of proceeding with foreclosure,
 would be in the best interest of Respondent's creditors as well as the Respondent himself. 

Amounts Due and Owing
14. Under the Loan Documents, Borrower agreed to pay to Lender any and all fees and expenses, including legal fees and expenses, incurred by Lender in connection with the enforcement of the Loan Documents or in connection with the protection or liquidation of the Property or any other collateral secured by the Loan Documents.

15. The Borrower is in default by failing to pay the loan in full on maturity on June 1, 2008.  The following amounts are due and owing to Lender by Borrower under the Loan Documents as of April 1, 2009: (a) principal in the amount of $2,097,432.28; (b) accrued interest in the amount of $9,613.23; (c) per diem interest thereafter at the rate of $320.44; (d) accrued default interest in the amount of $53,019.44; (e) per diem default interest thereafter at the rate of $174.79; (f) accrued expenses in the amount of $3,141.73; and (g) any and all fees and expenses, including reasonable legal fees and expenses, incurred by Lender in connection with the enforcement of the Loan Documents or the protection or liquidation of the Property.   See the affidavit of the special servicer attached hereto at Exhibit 6.
16.  Lender has incurred fees and expenses, including attorney's fees, in connection with its efforts to collect the amounts owed under the Loan Documents and in connection with protection, preservation and realization upon the Property, and continues to incur such fees and expenses.  Lender is entitled to include in any judgment entered against Borrower any and all such fees and costs, whether already incurred or hereafter incurred.
Parties, Jurisdiction and Venue

17. The Court has jurisdiction over the subject matter of this action pursuant to RSA 498:1 and RSA 491:7 and as part of the Court's inherent equity jurisdiction.  
18. Venue in this Court is appropriate because the condominium units which comprise the Property are located in Strafford County.  

19. James AAA, the Respondent, is the owner of the Property and is known to reside at ___________, Florida 37785. This Court has personal jurisdiction over Mr. AAA because he owns and operates the Property in Rochester, New Hampshire and because he pledged the property in Rochester, New Hampshire as collateral for the loan at issue.  
20. Doe Company is a Missouri corporation and is the secured lender holding the Note, Mortgage and Security Instrument on the Property. 

CAUSES OF ACTION
COUNT I
Specific Performance of Contractual Right to 

Have a Receiver Appointed
21. All of the preceding allegations are incorporated as if fully set forth herein.
22.  Borrower signed and delivered to Lender the Note dated May 13, 2003, in the original principal amount of $2,400,000.00, a copy of which is attached hereto as Exhibit 1.

23. Pursuant to the terms of the Note, failure of the Borrower to make prompt payment of any amount due under the Note, including payment in full upon maturity, constitutes an event of default, entitling the Lender to declare the obligations under the Note immediately due and payable and to invoke any of the remedies provided under the Note and/or Mortgage. 
24. Despite demand, the Borrower has failed to pay the Note in full and remains in default. 

25. Pursuant to Section 13(c) of the Mortgage, upon a default by Borrower Lender is entitled to have a receiver appointed to enter and take possession of the Property and to collect the rents and profits therefrom, and generally to manage and dispose of the property for the benefit of the creditors, as the Court may direct. See Exhibit 2.
26. Donald C. CCC of The CCC Company, Inc., whose resume is attached hereto as Exhibit 5 is qualified to act as Receiver of the Property.

27. Appointment of a Receiver, via a final decree substantially in the form of the proposed decree filed herewith as Exhibit 7, would serve to maintain the integrity and value of the Property and would be in the best interest of Borrower's creditors. 
28. Appointment of a Receiver is within this Court's inherent equitable jurisdiction pursuant to RSA 498:1 and is expressly authorized by the Loan Documents.  
COUNT II
Breach of Contract

IN A PLEA OF DEBT, for that:

29. All of the preceding allegations are incorporated as if fully set forth herein.
30. Borrower signed and delivered to Lender the Note dated May 13, 2003, in the original principal amount of $2,400,000.00, a copy of which is attached hereto as Exhibit 1.

31. Pursuant to the terms of the Note, failure of the Borrower to make prompt payment of any amount due under the Note constitutes an event of default, entitling the Lender to declare the obligations under the Note immediately due and payable and to invoke any of the remedies provided under the Note. 
32. The Borrower failed to make payments timely and the Lender has exercised its power to declare the entire obligation immediately due and payable.

33. Despite the fact that the loan matured on June 1, 2008 and Lender has demanded payment in full, the Borrower has failed to pay the Note in full and remains in default. 
34. The amount due as of April 1, 2009 is:   (a) principal in the amount of $2,097,432.28; (b) accrued interest through April 1, 2009, in the amount of $9,613.23; (c) per diem interest thereafter at the rate of $320.44; (d) accrued default interest through April 1, 2009 in the amount of $53,019.44; (e) per diem default interest thereafter at the rate of $174.79; (f) accrued expenses in the amount of $3,141.73; and (g) any and all fees and expenses, including legal fees and expenses, incurred by Lender in connection with the enforcement of the Loan Documents or the protection or liquidation of the Property.  See Exhibit 6. 
35. All such damages are within the jurisdictional limits of the Superior Court.
COUNT III
Breach of Contract

IN A PLEA OF ASSUMPSIT, for that:

36. All of the preceding allegations are incorporated as if fully set forth herein.

37. The Borrower has failed to comply with the terms of his contractual obligations, despite demand, by his failure to pay the amount due on the Note.

38. Accordingly, the Borrower has breached his material contractual obligation.

39. The Borrower is liable to the Lender for full payment of the Note plus all costs of collection including attorney's fees and other expenses incurred by the Lender.

40. All such damages are within the jurisdictional limits of the Superior Court.
WHEREFORE, Petitioner, Doe Company, respectfully requests that this Honorable Court:

A.
Enter a final decree substantially in the form of the proposed decree filed as Exhibit 7 hereto appointing Donald C. CCC of The CCC Company, Inc. as Receiver with all the powers enumerated therein;


B.
Award Petitioner its attorney's fees, interest, and costs allowed by the Loan Documents and warranted under New Hampshire law for having to file this Petition to enforce the provisions of the Loan Documents;
C.
Award  Petitioner monetary damages plus interest and costs against Respondent for breach of his obligations under the Agreement in amounts enumerated in Paragraph 30 herein:  and 
D.
Grant such other and further relief as the Court deems just and equitable. 


Respectfully submitted,

DOE COMPANY
Dated: May ____, 2009                      By:____________________________ ______

Ralph F. Holmes, Esq. (Bar No. 1185)  
Cheryl Deshaies, Esq. (Bar No. 12848)
  McLane, Graf, Raulerson & Middleton, 

      Professional Association
 900 Elm Street, P.O. Box 326
 Manchester, New Hampshire 03105-0326
 Phone No.: (603) 628-1315

 Fax No.: (603) 625-5650

� Although it is the goal of Lender to avoid foreclosure, it is possible it will be necessary if the Receiver is unable to sell the property outside of foreclosure. 





1736498.1

10

