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Pauline E. Doe v. Joseph E. Doe, Jr., 

Sharon Doe AAA, and Theresa Doe BBB
Docket No. __________

Petition to VOID TRUST AMENDMENT and FOR ACCOUNTING

NOW COMES Petitioner, Pauline E. Doe (“Pauline”) by and through her attorneys McLane, Graf, Raulerson & Middleton, Professional Association and petitions this Court to void the First Amendment to the Joseph E. Doe, Sr. Revocable Trust of 1993 (the “First Amendment”) and to order Joseph E. Doe Jr. (“Joel”) to account for his acts as attorney-in-fact for Joseph E. Doe Sr. (“Joseph”).  In furtherance of her petition, Petitioner states as follows:

INTRODUCTION


Pauline and Joseph enjoyed a strong marriage for over thirty years, during which Pauline was a devoted wife.  Pauline and Joseph were both previously married.  Cognizant of the issues that could develop with their respective children related to the distribution of their property upon their deaths, Pauline and Joseph took it upon themselves to carefully establish estate plans in order to protect their wishes to provide for each other and for their children.  Pauline, acting in reliance on Joseph’s repeated assurances that he would provide for her future financial security in the event that he predeceased her, made significant sacrifices for the benefit of Joseph and his family.  Indeed, Pauline was not only Joseph’s primary companion, but also his primary caregiver until his death in June 2008.

Nevertheless, toward the end of Joseph’s life, his children increasingly sought to control Joseph’s affairs, going so far as to secretly take Joseph to a lawyer to revise his estate planning documents at a time when Joseph suffered from diminished capacity and did not understand the nature of the documents he was executing.  As a result, the changes that were made should be deemed ineffective because Joseph lacked the requisite capacity to make the changes and those changes were the product of undue influence.  The effect of the Respondents’ conduct was to negate any assurances from Joseph that Pauline would be taken care of and ensure that upon Joseph’s death, his assets would be transferred to them.
Although this pleading sets forth the subject facts and claims in significant detail, the pleading is a notice pleading.  See Porter v. Manchester, 181 NH 30, 43 (2004) (“New Hampshire maintains a system of notice pleadings….  As such, we take a liberal approach to the technical requirements of pleadings.”).  Indeed, it is likely that further unlawful conduct will be discovered through the discovery process.  This submission is without prejudice to the rights of Petitioner to proceed on other factual and legal bases for relief.
Parties

1. Petitioner Pauline E. Doe resides at____________, New Hampshire.
  
2. Respondent Joseph E. Doe, Jr., resides at ____________, New Hampshire.

3. Respondent Sharon Doe AAA resides at ____________, MD.
4. Respondent Theresa Doe BBB resides at ____________, IN.

JURISDICTION AND VENUE
5. Jurisdiction is proper in this Court pursuant to RSA 547:3, I, which provides that the Probate Court has exclusive jurisdiction over, inter alia, a probate of wills, the interpretation and construction of wills and trusts, and the appointment, removal, surcharge and administration of trustees of trusts.  RSA 506:7, III grants this Court jurisdiction to order an accounting.
6. Belknap County is the appropriate venue for this action because the probate of Joseph's estate is underway in this Court.
ALLEGATIONS COMMON TO ALL COUNTS
7. The facts at issue are complicated and extend over a period of years.  Rather than present the facts in a strict chronology, this pleading organizes them thematically for clarity.
Family Background
8. Joseph was born on July 30, 1918.  
9. Pauline and Joseph began dating in the Summer of 1974 and were married approximately two years later on August 28, 1976.

10. Joseph and Pauline each had prior marriages and separate children at the time of their marriage.

11. Joseph's children are the Respondents in this matter:  Joel, Sharon Doe AAA ("Sherry") and Theresa Doe BBB ("Theresa").  Pauline's children are:  Paula Leslie DDD ("Paula") and Karen DDD EEE ("Karen").

Joseph and Pauline Organize Their Property and Make Their Estate Plans
12. Joseph's former wife passed away prior to his marriage to Pauline.  After he married Pauline, Joseph's children indicated that they believed all of their mother’s household and personal items belonged to them.  However, Joseph was clear that he had purchased most of the items himself and believed they belonged to him.  Nevertheless, he did wish for his children and grandchildren to have some of those items.

13. After their marriage, Joseph and Pauline organized their property so that there would be no confusion among their children regarding ownership of their property.  The actions they took included the following:

a. They divided their collection of gold and silver coins, hiding a box containing gold coins behind the kitchen clock in their New ________ home, hiding additional gold coins in the well in the front yard, with Joel’s help, and hiding two bags of silver coins in the bottom of the linen closet labeled with a paper tag;

b. They purchased a home in Port ________, Florida, in both of their names;

c. Joseph and Pauline agreed that Pauline's name would be added to the New ________ house deed.  On information and belief, Joseph asked Joel to ensure that a new deed including Pauline’s name was recorded in the registry of deeds;

d. They placed both of their names on their cars, including a red Mustang kept in New ________, New Hampshire, and a Mercury Sable kept in Florida;

e. Joseph and Pauline gave several items of personal property to Joseph's children and grandchildren, including, among other things, a gold wrist watch to Sherry's daughter, a piano to Joel's daughter, an antique spinning wheel to Theresa, and family photographs and a car to Joel's son;
14. In addition to organizing their property, Joseph and Pauline established estate plans to ensure that their wishes be carried out upon their deaths.  They held several meetings with Attorney John Kitchen of Laconia to establish trusts, wills, living wills and power of attorney documents.

15. On or about October 20, 1993, Joseph and Pauline each established trusts with Attorney Kitchen in Laconia.  The Joseph E. Doe, Sr. Revocable Trust of 1993 (the "Joseph Doe Revocable Trust") provided for Pauline primarily, with Joseph’s children and grandchildren receiving an initial distribution, as well as being named as subsequent beneficiaries to Pauline’s entitled share of the trust estate.

16. The Joseph Doe Revocable Trust was the product of thoughtful and deliberate planning and represented Joseph’s intentions for the distribution of his property.  The Trust was clear that it was established for the primary benefit of Pauline.
17. The Trust instrument created two sub trusts, the Marital Trust and the Family Trust.

18. The Marital Trust was to be funded from the Trust estate upon Joseph's death in such amount as equal to the maximum marital deduction available to Joseph for federal estate tax purposes.

19. The Family Trust was to be funded by that portion of the Trust estate not used for payment of the debts and expenses of Joseph's estate up to the maximum amount allowed for the estate tax exemption.  Any assets remaining in the estate were to be used to fund the Marital Trust.

20. The income of the Marital Trust was to be paid to Pauline at least quarterly and the principal paid as often as Pauline may request or as the Trustee found necessary and advisable.  The income of the Family Trust was likewise to be paid to Pauline at least quarterly and the principal to be paid as often as the Trustee deemed necessary or desirable for Pauline's health, support and maintenance.

21. Upon Pauline's death, the Marital Trust assets were to be transferred to the Family Trust and the Family Trust was to be divided among Joseph's children, stepchildren and grandchildren in the manner outlined in the Trust.

22. On or about October 27, 1993, Joseph established a separate irrevocable trust (the “Joseph Doe Irrevocable Trust”) for his children and grandchildren.  On information and belief, this trust specifically consisted of AT&T stocks left to Joseph from his father, Edmund Doe (“Edmund”).  This allowed Joseph to distribute additional assets to his children for the benefit of his grandchildren.


23. Joseph assured Pauline that he would not and did not amend the Joseph Doe Revocable Trust in any manner that would alter his stated intentions to provide for her.
Joseph Assured Pauline that He Would Provide for Her In the Event of His Death

24. Throughout their marriage Joseph repeatedly and consistently assured Pauline that he would provide for her in the event that he predeceased her.

25. Joseph’s assurances took the form of both words and action and were directed at not only Pauline, but his children and Pauline’s children.

26. As a threshold matter, Joseph was a very religious man, having been both a Priest and High Priest in the Church of Latter Day Saints.  A tenant of the Mormon faith, and one that Joseph firmly believed in, is that the husband, as head of the household, must provide for his wife and children both during life, and after death.  Joseph often expressed his belief that this was his duty and a key element of adherence to his faith.

27. Recognizing that it was his duty to provide for Pauline in the event of his death, Joseph was adamant that Pauline would be taken care of, particularly because he was convinced and often expressed that he would die before Pauline.  He suffered many ailments during their marriage, which only served to enhance his belief that he would be the first to die.
28. On several occasions Joseph and Pauline discussed what their financial obligations to their children were.  Joseph assured Pauline that he felt his responsibility was first to Pauline, as his children were all earning more than he or Pauline and he wanted to ensure that Pauline had enough to live on as she grew older.  Joseph even specified that the purpose of hiding the coin collections was for safekeeping so that Pauline could sell them in the future in case she needed the money.
29. Joseph and Pauline lived frugal lives together.  They did not take mortgages on their property, rarely ate out, went to the movies or bought new clothes.  Indeed, they maintained their furniture for many years and often bought replacement furniture at the Salvation Army or yard sales.  Joseph often commented that he did not want his life savings to go to his children, particularly since he had gone without so much in order to save.  Joseph said he believed his children would simply use the money to lavish themselves with frivolous purchases.  
30. On several occasions Joseph expressed his belief that his children would not take care of him so Joseph and Pauline had to take care of themselves.
31. Joseph expressed his intentions and wishes not only to Pauline, but also to her children, Paula and Karen.  He assured each of them that it was his intention that Pauline would be well taken care of if he died first.  In addition to identifying the provisions he had made for Pauline under the Joseph Doe Revocable Trust, he expressed his intention that Pauline should have the home in New ________ to live in and believed that her name had been added to the deed.  Indeed, he was clear that he had made such intentions well known to Joel and that Joel assured him that his intentions would be honored.  On information and belief, the New ________ house was never included in the Joseph Doe Revocable Trust in 1993 because Joseph intended and believed that the deed to the house would be in both his and Pauline’s name.
32. After Joseph’s children secretively took him to a lawyer to alter his Trust, discussed in greater detail below, Pauline specifically sought confirmation that Joseph had not altered the Joseph Doe Revocable Trust and gone back on his assurances.  Joseph replied that he did not know what had happened at the lawyer’s office, but that Joel assured him that nothing had happened to alter Joseph’s assurances to Pauline.
Pauline Acted In reliance of Joseph’s Assurances of Providing for Her Future

33. Pauline managed her personal affairs, her career and her finances based on Joseph’s consistent assurances that he would provide for her future.  Indeed, it was those assurances that led her to care and provide for not only Joseph, but his family as well.
34. Pauline worked as an occupational therapist for the State of New Hampshire at Glencliff Home for the Elderly and for Concord State Hospital beginning in 1971.  In the Spring of 1982, at the age of 61, Pauline took early retirement from the State Hospital to care for Joseph's father, Edmund.  Edmund had become increasingly ill and was unable to live alone in his home in St. Petersburg, Florida.  Joseph and Pauline invited him to live with them in New ________, New Hampshire, and Pauline became Edmund's primary caregiver.
35. Pauline routinely brought Edmund to his medical appointments, bought clothing for him, prepared his meals, took him to his weekly church services and found neighbors to take him to breakfast, lunch and other social activities several times per week.
36. Pauline willingly forfeited four years of salary by taking early retirement in order to care for Edmund because she relied on Joseph’s assurances.  As a result, not only did she lose out on substantial income, she accepted a reduced monthly pension.  However, because Joseph had assured Pauline he would provide for her in the future, Pauline still felt financially secure.
37. Before and during Pauline's retirement she also provided for Joseph's future by, among other things, maintaining him on her State of New Hampshire health insurance policy, placing and maintaining Joseph's name on E-Bonds that she purchased with each paycheck during her working years and deducting extra money from her monthly pension check so Joseph would be able to receive her pension funds for the rest of his life.
Pauline Incurred Substantial Expenses In Reliance of Joseph’s Assurances 
38. As discussed above, by retiring early to take care of Joseph's father, Pauline received a smaller monthly pension.  However, she still made substantial financial contributions to the household.

39. Throughout their marriage Pauline contributed to the living expenses, including groceries and household bills.  She paid for traveling expenses and vacation trips.  Those expenses came from her personal checking and savings accounts or from her investment accounts.

40. Pauline took on the responsibility of providing holiday and special occasion gifts for Joseph's children and grandchildren.  Using funds from her Franklin Savings Bank accounts or A.G. Edwards account, she deposited money into Joseph's and Pauline's joint Bristol Bank account, or their joint Bank of America account for gifts for Joseph's children.

41. Pauline deposited money from her Franklin Savings Bank account into Joseph's and Pauline's joint accounts for household bills or paid those bills directly from her own personal accounts.

42. Pauline had her social security and pension checks sent to her Franklin Savings Bank account where she made cash withdrawals for groceries, trips and household expenses.

43. Pauline even helped support Joseph's children.  For example, she made three loans for a total of $4,500.00 to Joseph's daughter Sherry for her course work toward becoming a family counselor.  Those loans occurred on or about July 21, 1996 in the amount of $2,000.00; January 5, 1997 in the amount of $1,500.00; and May 22, 1998 in the amount of $1,000.00.

44. Pauline further provided for Joseph's children and grandchildren by investing in individual CDs for them with funds from her bank account.

45. As discussed in greater detail below, after September 2006, Joseph had no direct access to his money or individual accounts.  Joel was appointed his attorney-in-fact and took control of Joseph’s financial affairs, but routinely failed to ensure that Joseph had pocket money or access to a personal checking account for daily expenses.  As a result, Pauline often paid for incidentals, such as small purchases, tips for the airport shuttle drivers, over the counter medicines or, in general, provided Joseph with pocket cash.

Joseph’s Declining Health and Mental Acuity
46. As early as September 2005, Joseph was having trouble with his eyesight and reading.  His hands routinely shook and he could not easily sign his name.  He needed constant reminders and help finding things.
47. By early 2006, Joseph had lost the ability to fill out forms on his own and relied on Pauline to assist him because he could not write due to his shaking hands.  His eyesight had diminished considerably.

48. By August of 2006, Joseph's physical health and mental acuity had declined to the point that Pauline no longer felt comfortable leaving him alone and made sure that someone stayed with Joseph if she was traveling away from home without him.
49. On or about September 8, 2006, Joseph underwent testing at Dartmouth Medical Center, which revealed that Joseph had a large abdominal aortic aneurysm.  Despite the fact that the abdominal aortic aneurysm could burst at any time, causing Joseph's death, the doctors warned that his age and medical conditions, including emphysema and diabetes, plus the size of the aneurysm, made surgery very risky.  Indeed, he was told he would probably not survive the operation if he chose to have it.

Undue Influence of Joseph’s Children
50. By August 2006, Joseph’s children began a steady and systematic course of controlling Joseph's medical, financial, and daily life decisions.  At the same time, they sought to exclude Pauline from such decisions.

51. Prior to a trip to Montana in August 2006, Pauline requested that Sherry stay with Joseph while Pauline was away.  While Pauline was away, Sherry and Joel made the decision to abruptly stop providing Joseph's prescription of Zoloft without consulting Pauline and against the recommendation of Joseph’s physician. Pauline was upset by what they had done and contacted Joseph’s physician who had prescribed the medication to address Joseph’s anxiety.  Pauline discussed the matter with the doctor’s nurse who told her Sherry had called the doctor’s office.  The nurse expressed great concern about Sherry and Joel’s decision to stop the medication abruptly, as Zoloft requires a gradual reduction to avoid serious complications.

52. When Joseph received abnormal test results during a physical exam, Joel brought Pauline and Joseph to Dartmouth Medical Center in September 2006 so that Joseph could undergo further testing to determine the problem.  During that appointment Joel made Pauline stay in the waiting room, preventing her from accompanying her husband, while he took Joseph in to see the doctor.  As discussed above, the doctors determined that Joseph was suffering from a life threatening abdominal aortic aneurysm.
53. In September 2006, after learning of Joseph's diagnosis, his daughters Sherry and Theresa flew to New Hampshire and stayed at Joel's house for a week.  During that week they took Joseph out daily despite his fragile medical condition.  However, each time they did, they failed to tell Pauline where they were going and what they were doing.  On returning each time Joseph was extremely exhausted.
54. One day after returning, Joseph told Pauline that Sherry, Theresa and Joel had taken him to Laconia to find a lawyer.  He said that they had gone to several law firms before they could find a lawyer who would take them as clients.  Initially, they had gone to Attorney John Kitchen's office.  However, he would not assist them due to a conflict of interest.  Joseph said they finally found a lawyer who would take them.  However, he could not remember the attorney's name or the name of the law firm, or even what the purpose of the visit had been.
55. Shortly after the initial visit to the law firm, Joel, Sherry and Theresa again took Joseph out for the day, and again returned him in a very exhausted state.  When he returned Joseph simply sat in his chair and held his head in his hands.  He said he had signed some papers at the lawyer's office, but could not remember what he had signed.  Instead, he simply said that "they were all talking to me at once" and he was "so mixed up I just did what they said to get them off  my back."  When asked if he had changed his will, he simply replied, "I don't think so."     Though he tried to remember, he still did not know the name of the lawyer or the law firm or what papers he had signed.  Nor did he receive a copy of those papers.
56. During the same week, Sherry, Joel and Theresa all tried to force Joseph to go out with them, even if he stated he did not want to because he was too tired.  They refused to listen to him, stating instead that they had made special plans for him so he should go even if he was tired.
57. By December 2006, Joseph and Pauline were back at their home in Port ________, Florida.  Joseph was still confused about what he had signed when his children took him to the lawyer in Laconia earlier in the fall.  He repeatedly tried to find out the name of the lawyer, but was always told by Joel not to worry, but to enjoy his days ahead because Joel was taking care of all of his finances.  To Pauline’s knowledge, he never did receive any papers from either the lawyer or from Joel.
58. In advance of a visit from Joel in February 2008, Joseph requested that Joel bring the documents that had been signed at the lawyer's office in September 2006 with him so that Joseph could review them.  Joseph had been upset ever since the signing and wanted a chance to study the documents and understand what he had signed.  However, Joseph told Pauline that during the visit Joel showed Joseph some documents, but didn't allow Joseph to hold them for review.  Instead, Joel held onto the papers in his own hands and flipped through the pages quickly.  Joel never provided Joseph with a copy of the documents, nor did he give him the name of the lawyer or the firm where they had gone.  On information and belief, Joseph was never able to confirm what documents his son had shown him.
59. Joseph was increasingly frustrated and agitated about the situation and wanted to call the lawyer to have the lawyer send a copy of the documents to him, but did not know how to do so since he still didn't know who the lawyer was or the firm.

60. On information and belief, Joseph learned prior to his death that Joel had never recorded a deed identifying Pauline and Joseph as the fee owners and was shocked that his intentions had not been carried out.
61. It was not until after Joseph’s death that Pauline learned that the documents Joseph executed two years prior at an unknown attorney’s office was the First Amendment to the Joseph Doe Revocable Trust.  It was then that she learned Joseph’s children had completely altered his estate plan for the purpose of cutting Pauline out as the primary beneficiary and directing all the assets to themselves.
Joel’s Duties
62. On information and belief, Joel was appointed Joseph's attorney-in-fact under a Power of Attorney executed in Laconia, New Hampshire.

63. As attorney-in-fact, Joel was an agent and fiduciary for Joseph for the purposes of handling his financial affairs and owed him the following, among other, duties:

The duty of utmost care;

The duty to honor the terms of the power of attorney;

The duty of loyalty;

The duty of honesty;

The duty not to commingle;

The duty of prudence; 

The duty of full disclosure; 

The duty not to conspire with another fiduciary to breach his duties;

The duty not to self-deal;

The duty to account;

The duty to refer Joseph to independent counsel before engaging in any conduct which favored his personal interests;

The duty to seek judicial review of his conduct;

The duty to resign and seek the appointment of a qualified replacement;

The duty of impartiality; and

The duty to keep precise, complete, and accurate records.

64. In addition to his duty to maintain precise, complete, and accurate records, Joel has a duty under RSA 506:7 to account to the Petitioner in this proceeding.

65. Because of his fiduciary position, each transaction in which Joel was the beneficiary is presumed to be the product of undue influence, and he bears the burden of proving otherwise.  See In Re Estate of Cass, 143 N.H. 57, 61 (1998).
Joel’s Control of Joseph’s and Pauline’s Finances Breached His Duties
66. On or about September 27, 2006, Joel met with Pauline's daughters, Karen and Paula.  He stated that he would be taking care of Joseph's financial affairs under a Power of Attorney as Joseph's attorney-in-fact.
67. According to Joel, Joseph wanted Pauline to be well-taken care of and presented Karen and Paula with a piece of paper where he had written dollar amounts of how, if Joseph had died first, Pauline would have plenty of money to live on.  When Pauline later reviewed what Joel had presented to Karen and Paula, it appeared that he had simply used the balance from Pauline’s A.G. Edwards account, her pension and her social security benefits.  Paula questioned Joel to ask whether he was saying that Pauline would only keep the money she already had in her own accounts.  Joel affirmed that that was what he was stating.
68. Subsequently, Joel and Karen agreed to open a joint account at TD Banknorth in Bristol for payment of Joseph's and Pauline's joint expenses and bills.  Due to the disparity between their incomes, it was determined that Joseph's contribution would be two-thirds of the joint expenses and bills and Pauline's contribution would be one-third of the joint expenses and bills.  Joel reluctantly agreed to this ratio but later commented that he never should have.
69. In 2006 and 2007, Joel selected his future son-in-law to prepare Joseph's and Pauline's joint tax returns.  The accountant, Eric Stinson, prepared their taxes and a spreadsheet showing that Pauline had paid more than her share in 2006 and 2007.  On questioning about this, Eric told Karen that Joel would agree to settle up with regard to the overpaid amount.  However, despite the fact that Karen has repeatedly sent letters to Joel with regard to the taxes paid, he has never responded.  Upon information and belief, any tax refunds were sent to Joel and not provided to Pauline.
70. During the first week of December 2006, Pauline went to Bank of America to withdraw cash for groceries from Joseph's and Pauline's joint account.  When inquiring about her account balance from the teller, she learned that on November 30, 2006, Joel had closed out Joseph's and Pauline's joint CD, which had contained over $3,200.00.  Upon inquiring how it is that he could have done that, she learned that as Joseph's attorney-in-fact under a Power of Attorney, he had the authority to withdraw money from the joint account.  Pauline closed the Bank of America account and put the remaining funds into the joint TD Banknorth Doe’ Bills account.  It was at this point that Pauline first became fearful that her finances could be in jeopardy if she continued to maintain a joint account with Joseph because of Joel's access.  She therefore opened a separate account jointly with her daughter Karen to protect the balance of her money.
71. In January 2007, Joseph asked Joel to write a check for the pool maintenance at the Port ________ home because Joseph did not have cash or access to a personal checking account any more.  Joel refused to provide the money or give him access to his accounts.  Indeed, Joel routinely refused to provide Joseph with any pocket money.  Instead, Joel told Joseph to use his credit card for this and other expenses, despite repeated protests from Joseph who had never been comfortable using credit cards.  Pauline wrote the check for the pool maintenance from her personal account.
72. When Joseph and Pauline arrived back in New ________ in the Spring of 2007, they found that Joel had their well in the front yard recovered.  When they asked Joel if he had taken the gold coins from the well before the work was completed, he stated that there were no gold coins there.  Joseph and Pauline then looked behind the kitchen clock and in the bottom of the linen closet where they had stored some of their other coins and discovered that the gold and silver coin collections were no longer there, along with Pauline's diamond earrings.  When they asked Joel if he had taken them for safekeeping, he replied that he did not have them.  Joel instead claimed he saw Joseph and Pauline put the coins in the back seat of the car, even though they were flying to Florida at this time and the weight of the coin boxes would have prevented Joseph and Pauline from moving them on their own.  Indeed, Joseph was medically restricted from lifting heavy objects because of his aneurysm.
73. In February 2008, Pauline and Joseph had been investigating potential retirement communities for them to move to.  One of the communities, Sand Hill Gardens in Punta Gorda, Florida, seemed appealing to them.  Joel insisted, however, that before he would consider allowing his father to move to that community, Pauline must sell him her half of the Port ________ house.

74. Despite Joseph saying that he wanted to move to Sand Hill Gardens, he unexpectedly changed his mind after Joel came to Port ________ in February 2008.  At that time, Joel again repeated his demand that he would not allow Joseph to move to Sand Hill Gardens without an agreement from Pauline that she sell her share of the Florida house to him.  While there, during a visit to Sand Hill Gardens, Joel refused to take Joseph with him, even though Joseph asked if he could come. Upon information and belief, Joseph became concerned that Joel was attempting to eliminate Joseph's option to return to their Port ________ home if he did not like Sand Hill Gardens, in a manner similar to how Joel had taken control of Joseph's money.

75. On information and belief, from the time Joel took over Joseph's finances in September 2006, until Joseph died in June 2008, he never set up a personal checking account for his father’s use and never provided regular pocket money for him.  Joseph often expressed his confusion about his finances and how his son was allowed to exclude him from his own accounts.  He often questioned why Joel would not discuss his finances with him.
76. At least on one occasion, Joseph requested that Pauline talk to Joel about letting Joseph have a checkbook.  However, when she did, Joel refused to give her a direct answer but repeatedly stated that it was all taken care of.  Thereafter, if Pauline asked a question regarding Joseph's financial affairs, she was simply told that they were no longer her business.  Indeed, at one point, Joel aggressively stated, "you stay out of my father's business."  Despite having managed their finances jointly for more than 30 years, Joel had suddenly cut Pauline out of her husband's financial life.
Pauline’s Damages
77. Joseph’s Will, executed in 1993, explicitly stated that Joseph was excluding Pauline from taking under his Will because he was providing for her otherwise.  

78. The provisions he made for Pauline were contained in the Joseph Doe Revocable Trust, executed at the same time, which provided that it was created for the primary benefit of Pauline and made available all the Trust income and principal to Pauline during her lifetime.  

79. Both Pauline and Joseph relied on their estate plans, as established in 1993, in conducting both their financial and personal affairs.  Indeed, as discussed above, Pauline made great personal and financial sacrifices in reliance on their estate plans, and Joseph’s constant assurances that he would provide for Pauline and not alter his estate plan.

80. As a result of Respondents’ unlawful conduct, Pauline was deprived of substantial income and other assets that were rightfully hers.  Moreover, it was not until after Joseph’s death that she discovered the seriousness of Respondents’ conduct and is still unsure of the full extent of the damage that may have been done.

81. The First Amendment to the Joseph Doe Revocable Trust fundamentally and completely changed Joseph's estate plan such that it is clear that it is not a reflection of his wishes for his property distribution, but that of his children's.  Indeed, whereas Joseph's estate plan carried out his stated intention to provide for Pauline, the First Amendment, tainted by Joseph's lack of capacity and his children's undue influence, completely abandoned Pauline, transferring all of Joseph's assets directly to his children.
COUNT I

Lack of Capacity

82. Paragraphs 1 through 81 are restated and incorporated herein.
83. Joseph lacked the required testamentary capacity when he executed the First Amendment to the Joseph Doe Revocable Trust on September 15, 2006, because he did not know the nature and extent of his estate, and because he was unable to recognize the natural objects of his bounty,  See Estate of Washburn, 141 N.H. 658, 661 (1997) (citing Boardman v. Woodman, 47 N.H. 120, 122 (1866)).

84. Joseph lacked the requisite capacity to execute the First Amendment to the Joseph Doe Revocable Trust on September 15, 2006, because he did not understand the nature of the instrument which he was purportedly executing.

85. Because Joseph lacked the requisite capacity, the First Amendment to the Trust should be deemed void, pursuant to RSA 564-B:4-402.  
COUNT II

Undue Influence

86. Paragraphs 1 through 85 are restated and incorporated herein.

87. The First Amendment was the product of Joel’s, Sherry’s, and Theresa’s undue influence over Joseph and substituted their intentions and wishes for the distribution of Joseph's property in place of Joseph’s intentions and wishes.
88. Because the First Amendment was the product of undue influence and represented the intentions and wishes of Joel, Sherry, and Theresa for the distribution of Joseph’s assets, rather than those of Joseph, the First Amendment should be set aside as void pursuant to RSA 564-B:4-406.
COUNT III

Determination of Legality of Joel’s Acts as Attorney-in-Fact and

Accounting by Agent (RSA 506:7)
89. Paragraphs 1 through 88 are restated and incorporated herein.

90. Petitioner seeks a determination that the acts described herein undertaken by Joel as Joseph's attorney-in-fact were unlawful and/or unauthorized.  RSA 506:7, III(6) & (e).
91. Petitioner further requests that the Court compel Joel to submit a complete accounting of his acts as Joseph's attorney-in-fact.  RSA 506:7, III(c).
92. Petitioner requests that the Court make such orders and decrees, and take such other actions that are necessary or proper to provide full relief to the Petitioner.  RSA 506:7, IV(a).  

93. Petitioner seeks an award of attorney’s fees pursuant to RSA 506:7, V.

94. Petitioner has standing to bring an action under RSA 506:7 because she has sufficient knowledge of the Principal to demonstrate interest in the welfare of the Principal.  RSA 506:7, II(a).
COUNT IV

Breach of Fiduciary Duty
95. Paragraphs 1 through 94 are restated and incorporated herein.

96. As Joseph’s attorney-in-fact and who, for all intents and purposes, served as the Trustee of the Joseph Doe Revocable Trust even prior to Joseph’s death, Joel owed Joseph and Pauline strict fiduciary duties.  Joel breached those duties by, among other things, isolating Joseph from his wife of over thirty years in critical matters related to Joseph’s health and medical care, unduly influencing Joseph to alter his estate plan at a time when he lacked capacity to do so, failing to ensure that Joseph understood that changes were being made to his estate plan and what those changes were, refusing to provide checking account access and regular cash advances for Joseph’s daily living expenses, removing assets from Joseph’s and Pauline’s joint accounts and their home without notice or authorization, and failing to consult independent counsel to ensure the validity of his acts, particularly those tainted by his own conflict of interest.
97. Petitioner has suffered substantial damages as a result of Joel’s breaches of his fiduciary duties, all within the jurisdictional limits of this Court. 
COUNT V

Constructive Trust
98. Paragraphs 1 through 97 are restated and incorporated herein.

99. Each transfer Joel made of Joseph’s assets, either as attorney-in-fact or trustee of the Joseph Doe Revocable Trust, were tainted by Joel’s breaches of his fiduciary duties.

100. The beneficiaries of those transfers would be unjustly enriched if they are permitted to retain the property they received.
101. The Court should impose a constructive trust on all of Joseph’s assets transferred by Joel in his capacity as either attorney-in-fact or trustee of the Joseph Doe Revocable Trust.
COUNT VI
Specific Performance

102. Paragraphs 1 through 101 are restated and incorporated herein.

103. Joseph and Pauline intended that they would both be listed on the New ________ house deed and that Pauline would take the house outright in the event that Joseph predeceased her.

104. On information and belief, Joel agreed to ensure that a deed identifying Joseph and Pauline as the fee owners of the house would be recorded with the Registry of Deeds.

105. Joseph assured Pauline that her name had been added to the deed and Pauline acted in reliance on those assurances.

106. On information and belief, Joel failed to record any deed identifying Pauline’s ownership interest in the house with the Registry of Deeds.

107. Joel should be ordered to carry out performance of recording such a deed now. 

COUNT VII

Constructive Trust on the New ________ House
108. Paragraphs 1 through 108 are restated and incorporated herein.

109. Joseph and Joel shared a confidential relationship based not only as father and son, but also as a result of Joel serving as Joseph’s attorney-in-fact.

110. Joel abused that relationship by, among other things, failing to carry out Joseph’s request that the deed for the New ________ House be recorded at the registry of deeds identifying both he and Pauline as the fee owners.

111. On information and belief, Joel transferred the property to the Joseph Doe Revocable Trust under the First Amendment, which inured to his benefit.

112. In light of Joel’s breach of his fiduciary duties and Joseph’s intention that the house should go to Pauline, all of the beneficiaries identified in the First Amendment would be unjustly enriched if the Trust is permitted to retain the house.

113. The Court should impose a constructive trust on the house until such time as specific performance of the recording of the deed identifying Pauline as fee owner is complete.

WHEREFORE, Petitioner respectfully requests that the Court:

A.
Deem the First Amendment to The Joseph E. Doe Sr. Revocable Trust of 1993 void; 


B.
Determine the lawfulness of Joel’s conduct;


C.
Order Joel to account for his conduct;

D.
Award Petitioner damages equal to the greater of:

i.
The amount required to restore the value she would have received but for Respondents' breaches of duty and undue influence; or

ii.
Return of the property wrongfully taken by Respondents and all income, profits, proceeds, and appreciation they have received therefrom;

E.
Impose a constructive trust on all property in the hands of Respondents that was received from or derivative of the Joseph Doe Revocable Trust or Joel’s unlawful transfer of assets;

F.
Order specific performance of the recording of a deed for the New ________ house identifying Pauline as the fee owner;

G.
Impose a constructive trust on the New ________ house until such time as specific performance of the recording of the deed identifying Pauline as the fee owner is complete;

H.
Award Petitioner her attorney’s fees and costs;


 I.
Order Respondents to indemnify and defend the Joseph Doe Revocable Trust and Petitioner from any tax audit or collection action, including the payment of all taxes, interest, and penalties resulting from their breaches of duties; and


 J.
Order such other and further relief as deemed just.






Respectfully submitted,






PAULINE E. DOE





By her Attorneys,






McLANE, GRAF, RAULERSON & MIDDLETON,






     PROFESSIONAL ASSOCIATION

Date:  December _____, 2008
By:_______________________________________



Ralph F. Holmes, Esq., NH Bar #1185



Darrell J. Chichester, Esq., NH Bar #17666


900 Elm Street, P.O. Box 326



Manchester, New Hampshire 03105-0326


Telephone (603) 625-6464
2533273_1
� One week after Joseph’s death Pauline began staying at her daughter Karen’s home in ____________, MA on a temporary basis.  Pauline has not changed her legal residence. 
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