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Principal Contest Grounds:

1. Incapacity; and
2. Undue Influence

Capacity Standard Applicable

Testamentary Capacity:
Wills
Inter vivos Trusts signed with Pour Over Wills

Contractua Capacity
Irrevocable Trusts?

Testamentary Capacity

Free from delusion and knowledge and understanding of:

1. Nature of property;

2. Roles and identities of persons who would have claim
to testator’s remembrance; and

3. Testamentary act and dispositional scheme.

MCLANE
MIDDLETON

MCLANE
MIDDLETON




1/7/2017

Contractual Capacity Maimonides Schoal v. Coles

QHigher standard than testamentary capacity. QO Held testamentary, not contractual, capacity applied to trust signed
0 Requires an appreciation of the consequences of the transaction for with pour-over Will because:
theindividual .  Trust instrument was not complex;

Q“[P]resupposes something more than atransient surge of lucidity.” * Trust disposed of property at death “in the manner of awill;” and

Farnumyv. Silvano « The Trust and Will “comprised parts of an integrated whole.”
QO Leaves unanswered capacity standard governing irrevocable inter
Vivos Trust
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Undue Influence Capacity Opinion Witnesses

Elements:

1. Unnatura disposition; 1. The witnesses to the Will;

2. Susceptibility to undue influence; 2. Treating physicians, and

3. Alleged perpetrator had opportunity to exercise undue influence; 3. Witnesses qualified as expertsin the knowledge and treatment
and of mental diseases

4. Alleged perpetrator procured the disposition through improper
means.
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SAf-Proved Will Witness Attestation

“We, ... hereby sign[] this will as witness to the testator's signing, and
that to the best of our knowledge the testator is 18 years of age or older,
of sound mind, and under no constraint or undue influence.”

MGL c. 190B sec 2-504

Capacity Evidence

QO Attending physicians may offer opinions only within scope of

QO Medical records often critical

Q“[1]n circumstances when medical and other evidence call into
question atestator’s capacity, we have relied on the drafting attorney
in resolving the testamentary capacity issue” Paine v. Sullivan
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Date Medical Record Event

313001 He asked staff over and over again: Whereishiswife? Whereis his
homeand all his furniture? Why was he here? Was he bad? Hashe
lost his mind?

314/01 He asked about arrival time of his wife (deceased)

38/01 He asked when his wife (deceased) would arrive

15001 Hewas up most of the night hollering for help and kept trying to
answer his phone when no one was on the phone:

3123001 He stored dirty, moldy coffee cupsin his drawers

3126/01 He did not recognize his own furniture and hecl no idea of the place or
date

3128001 He had no insight into his mental problems

5/31/01 The day after asix-day trip with his daughter, he ssid, *Whet trip[7)

Ive been right here:"

6/3/01 He asked for wife (deceased) often

6/10/01 He asked for wife (deceased) frequently
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Contemporaneous Evaluations
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Thank you
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